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This White Paper sets out the Government's proposals 
for change in the Province's workers" compensation system. 


In January, 1980, I requested Professor Paul Weiler to 
undertake a comprehensive review of the existing Workmen's 
Compensation Act and its administration. In November, 1980, 
| he delivered to me a report entitled "Re-shaping Workers' 
Compensation for Ontario" in which major revisions to the 
benefit structure and adjudicative system were recommended. 


Since 1913, the year of Mr. Justice Meredith's landmark 
report proposing a compulsory industry-financed system of 
collective responsibility for work-related injuries, Ontario 
haSswoOCen ange hestOreLront inthis  ticld. “My goal, in 
initiating a major review last year was to ensure that our 
system is adequate to the needs of the 1980s. 


When I received Professor Weiler's report last 
November, I caused it to be circulated widely to labour and 
Management groups and to other interested parties for 
comments and suggestions. I have had a number of responses 
and have had several meetings with interested parties to 
discuss the proposals. As might be expected, there are some 
differences of view on the substance of the proposals; in 
the main, however, there is a broad consensus in favour of 
the major thrust of the proposed revisions. 


The Government is persuaded that reforms along the 
lines recommended in the Weiler Report are required. 
However, before introducing a Bill in the Legislature, it 
has been decided to circulate this White Paper setting out 
| twenty-one substantive revisions which the Government 
| believes may be appropriate and illustrating how these 
| revisions would apply to the day-to-day administration of 
claims. 


Translating the twenty-one proposals into workable 
legislative language is, of course, essential. Attached to 
the White Paper is the proposed Statute, giving effect to 
the twenty-one proposals and re-organizing the structure and 
modernizing the language of the existing Act, which has 
evolved in piecemeal fashion over many decades. 


® 

a 
@ 

> 
= 
om 
* 
S 


oe -_ 2 
° Fi r 9 = ew i 
» ij 
7 ‘ : 
* i : nis 
~ j 
/ 4 = - > @ i 
ae _ 
» > a) ~ : 
5 « 7 -) 
, 5 ¢ ' i 
o i 
ry 
7 
‘ + ae | 
§ 7 i 
f > : , s) 
: 4 
7 =) 7 
oe 2 Ff 4 A y’ 2 
ies, Ty! | 
: f 7 [ if “ : 
nas + r, 7G « | ia 5 
in 4 ¢ i, < Silt 
7 S ¢ - ¥ Lee ~ 
Tt ; , ui pd eat che 5 
a ‘peat » . Sti . Bits 
i} Pha qc! it “Stee et ® Rue P 
Peary © >  srQn ey eee OG . 8) 


a , 3 =: i yin il CW Coie ed nf 


“ae i | wi f eau / : 
. re 4 rae BEN Wags 
, 99 CRE Stag es eee 


7 7 


Re | si, a Oh hag cae 


i] 
, 
= 
: 


As readers will see, the proposed Bill, like its 
predecessor, is unavoidably long and complex. Moreover, 
many of the new proposals — entitlement related to wage 
loss, incorporation of an age factor in determining the 
amount of some awards, the protection of retirement income, 
to name only three — pose particular difficulties and have 
important ramifications for the proposed new system. Close 
collaboration among the administrators, actuaries and legal 
draftsmen is, therefore, essential to ensure that the intent 
of the recommendations iS sound and is properly carried out. 


A concern expressed by some relates to the costs of the 
new system. Included in the Paper are comparative cost 
estimates (together with a narrative explanation of the 
assumptions made and methodology used in arriving at these 
estimates) prepared by the Board's Actuary and verified by 
an independent actuarial consultant. 


Finally, the Paper comments on the application of the 
proposed legislation to workers disabled and receiving 
benefits under the existing Statute. 


I should mention that in the second phase of this 
inquiry, which is about to commence, Professor Weiler will 
be taking a longer-range view of the compensation problems 
associated with industrial disease, the advantages and 
disadvantages of moving to a universal plan for guaranteeing 
against loss of income from personal injuries whether 
work-related or not, existing administrative and functional 
relationships between the Board and the Ministry of Labour 
and other ure lated Matters. = The fimmediate Justification for 
the proposals contained in the draft Bill attached are not 
dependent upon further enquiry into those related matters. 


The present intention of the Government is to proceed 
with enactment of the new legislation, along the lines set 
Out in the draft Bill as soon as possible, unless I receive 
strongly-supported reasons for modifications. 


I would request that written comments be received no 
tater than August 31, 1981, in order to be considered prior 
to the introduction of any legislation. Comments should be 
eaOdresscedm co : 


The Workers' Compensation Revision Committee, 
Ministry Of Labour, 

400 University Avenue, 

TS TOM Ormond bal O; mae Sale la, 


RODSR IMG. LG TC yee b. 
Minister 


7 a's +6! CA Star ew 
s Vrs 2 5 oe PA ee Le O24: i im. 4 ot vy) 
ent co 8 bi 6g TRTR wre peau s a i) #on95tGe> 


ate (Penn ooe! &) elise eate, 2) ete “Marae 2s Slt bar 
+ oer Det ee tall o 
ae 7 x 241) 1 y aie ' Ts 
e = aa ot a 86 a a) & 6* 2 
* : a ed 7 a ae aie ~@o oO 7H4 
, i] : - » p9Re : ie sane) 4 
: = y [ a 
t 
iy i 
“— q ne ; ann 
7 ar | i ei ul SOS .. 
& A f > haar ree 
1 * Aig 
= i - > < - : ga ay 1. 
= tm SRL” Kesey BS 


P se) - At-eGae Fe 
“ie Lats japia 2a 
oe) ) ot slu tenis aa? 
agit) tp Teme yen 
. 0d Seaieeml ORE ae 
c AL wo Cy Mirena wis 


= J°® sap cms al. ows 
273° ona oar toggee =) Sennes 


CONTENTS 


UUM fayee Lee te) © temic PO Sais temeten ste cla feito lst ate te 
Pitt Gels Votes ree eteh ete teteaeuevers 1c eleteceperes sie re|e sie ince 
Wel aieme Jace CSG WE Sa A i a ee nae Seg Ge eee 
CoMnaeis pans Foes ORG ooo OG OD eee 
Ee LO me Cl act iSr. op netomeMedeisrene @1t ofeisien ects ete ee eis 


Appendix I : Draft Bill to Amend The 
Workmen's Compensation Act 


Appendix II: Report of The Wyatt Company 


ashe) 


67 


Digitized by the Internet Archive 
in 2024 with funding from 
University of Toronto 
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SUMMARY OF MAJOR PROPOSALS 


THE CEILING FOR THE CALCULATION OF COVERED EARNINGS 
CCURRENELY 95167500) = SHOULD BE INCREASED TO 250% OF 
THE AVERAGE INDUSTRIAL WAGE IN ONTARIO 
(APPROXIMATELY $40,000 IN 1980). 


TEMPORARY COMPENSATION BENEFITS SHOULD BE BASED ON 
90% OF PRE-INJURY NET DISPOSABLE EARNINGS (INSTEAD 
OF “THE PRESENT BASE OF 75% OF GROSS EARNINGS). 


A DUAL AWARD SYSTEM SHOULD BE INSTITUTED FOR 
PERMANENT DISAB LILY. As LUMP) SUM "TO? BEY PALD 
ACCORDING TO THE DEGREE OF IMPAIRMENT, AND 
CONTINUING PERIODIC PAYMENTS TO BE MADE ONLY WHEN 
WAGES ARE ACTUALLY LOST. 


PoLACKING SOF eBENEE LTS SHOULD BE REDUCED BY 
DEDUGT ING +G..2. Po DISABILITY AND SURVIVOR BENEFITS 
FROM W.C.B. BENEFITS IN CASES OF PERMANENT 
DISABILITY AND SURVIVOR AWARDS. 


WAGE LOSS BENEFITS FOR PERMANENT DISABILITY SHOULD 
CEASE WHEN THE WORKER ATTAINS THE AGE OF 65, TO BE 
REPLACED WITH RETIREMENT INCOME LOSS BENEFITS. 


THE EMPLOYER SHOULD MAINTAIN THE WORKER'S EMPLOYMENT 
BENEFITS (INCLUDING PRIVATE PENSIONS) WHILE THE 
WORKER IS ON TOTAL DISABILITY BENEFITS, FOR A 
MAXIMUM OF ONE YEAR. 


IN NEW FATAL ACCIDENT CASES, SURVIVOR AND DEPENDENT 
AWARDS SHOULD BE DECIDED ACCORDING TO A NEW FORMULA: 
ANNUALLY ADJUSTED PENSIONS CALCULATED ON THE BASIS 
OF THE DECEASED'S PRE=ACCIDENT EARNINGS (RATHER THAN 
FLAT RATHS 7) AS) CURRENTLY) > [HES PERCENT (OF SUCH 
AWARDS TO VARY WITH THE AGE OF THE SPOUSE; A CAPITAL 
SUM EQUAL TO 250% OF THE AVERAGE INDUSTRIAL WAGE 
(APPROXIMATELY $40,000 IN 1980), ADJUSTED FOR 
SPOUSE “STAGE, “AWARDED TO THE, SPOUSE? §SUCH CAPITAL 
SUM TO BE THE SOLE COMPENSATION OF SPOUSES UNDER 40 
WITH NO DEPENDANTS. 
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COMPENSATION BENEFIT AWARDS UNDER THE NEW ACT SHOULD 
BE REVIEWED ANNUALLY BY CABINET FOR POSSIBLE 
ADJUSTMENTS FOR INFLATION, SUCH REVIEW TO FOLLOW A 
PUBLIC REPORT BY THE WORKERS' COMPENSATION BOARD AND 
ANY SUCH ADJUSTMENTS TO BE MADE BY REGULATION. 


THE ONE-DAY WAITING PERIOD FOR BENEFITS SHOULD BE 

ELIMINATED, AND THE EMPLOYER SHOULD BE REQUIRED TO 
PAY THE INJURED EMPLOYEE HIS NORMAL WAGES FOR THE 

DAY ON WHICH HIS INJURY OCCURS. 


W.C.B. COVERAGE SHOULD BE EXTENDED TO DOMESTICS. 


AN INDEPENDENT, TRIPARTITE APPEALS TRIBUNAL SHOULD 
BE ESTABLISHED. 


A NEW SYSTEM OF INDEPENDENT MEDICAL REVIEW PANELS 
SHOULD BE ESTABLISHED. 


A NEW CORPORATE BOARD WITH OUTSIDE DIRECTORS SHOULD 
BE ESTABLISHED. 


THE OFFICE OF THE WORKER ADVISER SHOULD BE EXPANDED 
AND MADE INDEPENDENT OF THE BOARD. 


A NEW OFFICE OF THE EMPLOYER ADVISER SHOULD BE 
ESTABLISHED, TO BE INDEPENDENT OF THE BOARD. 


FULL ACCESS TO CLAIM RECORDS SHOULD BE MADE 
AVAILABLE TO THE EMPLOYEE AND HIS REPRESENTATIVE; 
THE EMPLOYER AND HIS REPRESENTATIVE WILL BE GRANTED 
ACCESS TO THOSE RECORDS DEEMED RELEVANT BY THE BOARD 
IN CASES WHERE THE EMPLOYER CONTESTS EITHER AN 
APPLICATION FOR COMPENSATION OR HIS ACCOUNTABILITY 
POR COSUS. 


A MANDATORY EXPERIENCE-RATING PLAN FOR INDIVIDUAL 
EMPLOYERS, SHOUBDE BEF INSTITUTE D: 


A WORKER SHOULD ACCEPT AVAILABLE WORK DEEMED 
SUITABLE BY THE BOARD, OR LOSE EQUIVALENT 
COMPENSATION. 
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APWORKER SHOULDRHAVE” THE RIGHT "TO RETURN TO HIS OLD 
JOB, IF HE IS ABLE; AND IF HE IS NO LONGER CAPABLE 
OF PERFORMING THAT JOB, HE SHOULD HAVE A LIMITED 
RIGHT TO ANOTHER SUITABLE JOB IN THE SAME 
ENTERPRISE. 


AN EMPLOYER SHOULD OFFER RE-EMPLOYMENT TO AN INJURED 
WORKER IF SUITABLE WORK IS DEEMED TO BE AVAILABLE BY 
THE BOARD, OR FACE INCREASED ASSESSMENT COSTS. 


EMPLOYMENT DISCRIMINATION FOR SEEKING AND/OR 
RECEIVING BENEFITS UNDER THIS ACT SHOULD BE 
PROHIBITED. 


PRINCIPLES 


Underlying the proposals for change in the workers' 
compensation program are the following principles: 


be 


The structure of benefits in the Act should 
compensate for actual income loss, as closely 
as is reasonably possible, in recognition of 
the fact that the statute denies workers the 
right to sue their employers for damages from 
occupational injuries: 


The effectiveness and acceptability of the 
Board's internal decision-making procedure 
should be enhanced by providing for external 
review and participation. 


Because compensation is at best a poor 
Substitute for prevention, and only a 
temporary and partial alternative to 
bre-—enployment, senesBoard’ Ss eCrrorts in the 
areas of accident prevention and vocational 
rehabilitation should be expanded. 
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MAJOR PROPOSALS 


i THE CEILING FOR THE CALCULATION OF COVERED EARNINGS 
(CURRENTLY $18,500) SHOULD BE INCREASED TO 250% OF 
THE AVERAGE INDUSTRIAL WAGE IN ONTARIO 
(APPROXIMATELY $40,000 IN 1980). 


Workers who are temporarily and totally disabled 
currently receive benefits of 75% of previous gross 
SacLnings ip to a cerling Of°S 6,500 9%ine covered “earnings. 


All Canadian jurisdictions now place some ceiling on 
the earnings covered by workers' compensation. Ontario's 
has been set at $18,500 since 1979, and now ranks seventh 
amongst Canadian provinces. When it was raised to 
$18,500, Ontario's figure represented approximately 125% 
of the average industrial wage in the province and 
encompassed the full wages of approximately 75% of all 
workers. However, because of the cumbersome legislative 
process required to change the numerical wage limit fixed 
in the statute, it soon lags behind increases in relative 
wages and employee payrolls. 


Several provinces which have recently amended their 
workers' compensation laws have incorporated a solution 
to this problem of outmoded benefit ceilings. British 
Columbia, Saskatchewan, Manitoba, Quebec and the Yukon 
now mandate an automatic escalation of their ceilings 
according to a formula set out in statute. Saskatchewan 
and Manitoba revise their maxima to ensure that only 103 
of claimants will have earnings above the current 
ceiling. Quebec and British Columbia use a formula 
designed to keep the ceiling at 150% of the average 
industrial wage index (thereby effectively covering 90% 
of workers' earnings in those provinces). 


A pertinent question is whether or not any ceiling 
YS Warranted. Professor Weiler reasoned: 


"Recall that workers' compensation is not a social 
assistance program, neither based on need nor 
designed only to keep the disabled worker 
combortably above *thespoverty line. .fheoretically, 
Pranenioteconvinceds thas Cicrecwmio=ma good case fOr any 
Cent nogedt wa bier ODULareCONcernrdboUulCOLpOLrate 
execuLives, Sports tars, entertainers, et tal., can 
be dealt with by specific exclusions of these 
occupations from workers’ compensation coverage in 
favour of private disability schemes.” 


Nevertheless, he continued, until other 
jurisdictions have explored the impact of removing 
earnings ceilings, 


"we must respond to the practical problem of insuring 
that essentially all the earnings — not 80% nor 
even 90% — of all the industrial workers in the 
province are protected by the same compensation © 
legislation which takes away their right to sue in 
court to collect the remainder of any income losses 
which they may have incurred. Thus, I recommend a 
drastic increase in the ceiling — raising it to 
250% of the average industrial wage in the province, 
which works Out.to,roughly.$40,000 at the ppresent 
time and would cover all the earnings of more than 
90% of Ontario employees." [p. 34-35] 


ILLUSTRATION : 


Let us examine the effect of a 
ceiling increase from $18,500 to $40,000 on three 
different cases: a worker, earning Tess than the 
current ceiling, one earning near the proposed 
ceiling, and one earning above this proposed level. 


A worker who was earning $15,000 a year before 
his accident will obviously be unaffected by the 
proposed ceiling increase from $18,500 to $40,000, 

- Since his entire earnings would be covered in either 
case. 


Another worker, however — a miner, for 
instance — earning $30,000 a year prior to his 
injury, would now receive benefits calculated on 
Only $18,500 of these earnings. Since under the 
current formula benefits are /5teotequocs earnings, 
the maximum the miner would receive annually for his 
Cempovray “disability s1s 5137 ego. @oetonesl Ss, 500). 
Under the proposed system, his entire $30,000 annual 
earnings will serve as the basis for calculating 
benefits. The actual amount paid will be calculated 
on 90% of hissnet yearnings, Gseca#zeoelow) sands wads 
therefore) besdetermined by thesnumbern tents 
dependants. If he has a wife and two children, for 
example, his het annual ;earpningssare $22,998 47and 
his. temporary disability bencetitsawiheebeno02 or 
that figure, .on $207,686 tperavaar. 


Our third worker earned $10,000 more than the 
proposed $40,000 ceiling — or $50,000 annually 
before his accident. Under the existing system only 
$18,500, or less than half his earnings, would be 
considered as a base for benefits, and he would 
recelvesgonivus 37875 a year. Whesnewmecheme will 


consider $40,000 of the $50,000 as the benefit base; 
with a dependent wife and two children, he would be 
eligable stor sannual~temporansy.disability benefits of 
Sie TIN 


Tabi cdes, altel Saal ipOGtantestOmnote that sins 
ceiling is not fixed in the statttte at a specific 
figure, i.e., as $40,000. Rather, it is expressed 
as a function of Ontario's average industrial wage. 
Thus, each year the ceiling will move in tandem with 
prevailing wages in the province, varying with 
changes in the employer payrolls to which the 
Board's assessment rates are applied. 


2. TEMPORARY COMPENSATION BENEFITS SHOULD BE BASED ON 
90% OF PRE-INJURY NET DISPOSABLE EARNINGS (INSTEAD 
OF THE PRESENT BASE OF 75% OF GROSS EARNINGS). 


Temporary benefits are now paid at the rate OL a6 
of previous gross earnings, up to a coverage ceiling of 
$18,500. Maximum benefits of $13,875 annually are 
therefore currently available. Minimum benefits for 
temporary disability have also been set, at $129 per week 
($7,708 per year) or gross earnings, whichever is less.* 


The primary reason for basing these calculations on 
gross income Ws that in 1915, when the workers? 
compensation program was first developed, there was no 
significant personal income tax in Canada. The original 
Act could reasonably assume that gross and net income was 
essentially the same. 


It is proposed that the basic compensation benefit 
be calculated as 90% of net disposable earnings up to a 
covered earnings ceiling of $40,000 (see #1). Net 
disposable earnings will be computed by deducting federal 
and provincial income taxes, and the employee's CoP -P. 
and U.I.C. contributions from the worker's pre-injury 
gross earnings. Minimum benefit levels will also be 
maintained, but according to a formula which expresses 
them at 50% of the average industrial wage in Ontario 
(roughly $8,000 in 1980). The minimum is payable where a 
worker's net earnings are not less than that amount; he 
will, however, be eligible for the full amount of his net 
earnings if he earns less than 50% of the average 
industrial wage. 


Basing compensation benefits on the worker's net 
take—home pay prior to °his injuryeeise morescrediaseiaeand 
equitable than the existing scheme, as Professor Weiler 
points out; otherwise, 


"[La] single worker who now earns near that maximum 
[l-@., the proposed’ $40,000 ceiding|ewouldy collect 
more in compensation payments than he received in 
net disposable wineome fromyworks mweyeltse lr ati. 
fact troubles a great many employers. The erratic 
and” inequitable distribution ofebenerrtssbpy atie 
Current system troubles union leaders as well. The 
Single, higher-income wage earners may profit from 
the current structure, but the lower-paid injured 
worker with a fairly large family suffers. He gets 
none of the benefits of non-taxability (since he has 


Therefore workers earning beteen $129 and $172 per 
week receive the fullsi29-— sthoces carn ngmlesemchan 
9129 per week receive their full earnings in 
temporary disability benefits. 


little taxable income in any event), but he still 
losess theprulie25temargin. Furthermore, raising the 
overall ceiling to cover higher income levels is of 
little benefit to the injured worker with a large 
family, because the stiff progressive tax structure 
would simply aggravate the distortions caused by the 
GUL LCentmtax BSLcUabiLonm.... 


All parties I met with concurred that this situation 
must be changed, although there was much uncertainty 
as sCOmnOwerth is mighte.bemaccomplished oa lps 38] 


Although the concept of basing compensation payments 
on the worker's pre-injury net disposable earnings 
appears simple, difficulties arise in implementing this 
Nn@Oron:-. 


"Tncome tax depends not simply on the worker's 
income, but also on the number of dependants he has, 
and whether the latter are also working... 
Theoretically, the Workers" Compensation Board could 
investigate all...factors and calculate the precise 
amountmof the met oss for seach week and pay the 
benefity accordingly. s-fhe problem is) that. this would 
reduce to a shambles the administration of a system 
whose tally of lost-time claims will soon reach 
200 ,O00 Mal syed tr. Instead, we shall have to pursue 
this ideal sof fair, and “precise compensation a little 
less ambitiously and make some artificial 
assumptions.) Fortunately, Quebec has already taken 
this step, has confronted these problems, and has 
explored ways of dealing with them. Every year, 
Quebec establishes a schedule of net taxable income 
on the basis of the existing tax law at that time. 
The schedule calculates the tax in ten-dollar 
increments up to its compensation ceiling, figuring 
it for workers with from zero to ten dependants." 
eR Sey he 


Once swerschange: from “arigGoss™ sto “a ‘inet base -for 
calculating compensation benefits, a revision must also 
be made in the income replacement ratio, which is now set 
at 75%. Quebec decided on 90% when it adopted the net 
income principle. From responses received, Ontario 
EMmprOVers eappean willing -toOmaccept thisivasva reasonable 
Margin. The trade union movement has pressed for full 
compensation of 100% of previous net earnings. This 
appears unrealistic, since it ignores certain 
work-related expenses, as well as the need to maintain 
some marginal gain for the worker once he returns to work 
Peco mrn Lomi hima swnedled.) tlhus under sthe new Act, 
compensation benefits will be calculated as 90% of net 
Garhindsmprror. to thesinjury. 


ILLUSTRATION: 


The current system of paying 75% 
of gross earnings for temporary total disability, 
regardless of the number of dependants, gives rise 
to inequities and anomalies in some instances. An 
unmarried worker earning $10,000 a year has net 
annual earnings of $8,438. “A™married jworker with 
two children who earns the same gross annual wage 
actually takes home $9,248 per year. Yet under the 
current system, these workers would receive the same 
benefitee—= 957-500) avyeans pinot Onbysdeesetiis 
represent an inequity to the married worker, whose 
take-home pay before the injury was higher than the 
single worker's; but the shortfall from their 
pre-injury net pay is substantial in both cases, and 
is a significant hardship at these low income 
levels. 


Four separate examples will be used to 
demonstrate the advantages of the proposal that 
temporary compensation benefits be based on 903% 
of net income: a low-paid worker earning 
substantially less than the current ceiling; a 
worker earning close to this ceiling; a worker 
earning substantially more than the current maximum 

_ (close to the proposed ceiling); and, finally, a 
worker who earns little enough to qualify for 
minimum temporary disability benefits. The 
Situations of a single worker and a married worker 
with two children are examined alternatively for 
Sacimcase. 


A married worker with two children who was 
earning $10,000 before his injury will be given 
$8,323 annually under the new scheme — considerably 
more than he receives under the existing scheme 
($7,500). Moreover, he appropriately gets more than 
would an unmarried worker earning the same amount, 
Who would receive $8,000 (compared to $7,500 under 
Biewe xis tingeaA cin). 


Now let us consider a worker whose earnings 
were neany the ‘existing cerlbing, usayus lo, 000mmbetore 
his accident. Currently he receives benefits of 
$13,500. Under the new scheme he will receive 
937500 Cle he tsemarni1ed ewithetwo chridren:tieghe: is 


Single, he will receive $12,654, or less than he 
does Currently. 


In the third instance we have a highly-paid 
worker earning $30,000 annually. He presentiy 
receives the maximum allowance in temporary 
compensation benefits ($13,875). Under the new 


system he will receive $20,686 if he is married with 
two children, and $19,578 if he has no dependants. 


Our final example involves an unmarried worker 
earning $8,000 annually before injury. If this 
worker becomes temporarily totally disabled, he is 
eligible under the current scheme for $6,708 
annually, the minimum benefit, (as are all workers 
earning between $6,708 and $8,944 annually), 
regardless of the number of his dependants. The 
proposed plan bases the calculation of minimum 
benefits on 50% of the average industrial wage 
(whichmamnounted=tonraboute sc ,000 51m) 1980). It a 
worker earns less than that amount, he will receive 
thes tuligsanounteoL his net “earnings. [Since the 
worker in this example takes home only $7,002 
annually, he would be eligible to receive this 
entire amount. 


3. A DUAL AWARD SYSTEM SHOULD BE INSTITUTED FOR 
PERMANENT DISABILITY: A LUMP SUM TO BE PAID 
ACCORDING TO THE DEGREE OF IMPAIRMENT, AND 
CONTINUING PERIODIC PAYMENTS TO BE MADE ONLY WHEN 


WAGES ARE ACTUALLY LOST. 


Currently, the magnitude of a permanent disability 
award is based on the estimated degree of ,impairment 
according to a fixed permanent disability orceng 


schedule. For the loss of a hand at the wrist, the 
schedule dictates a pension benefit of 50%; for loss of a 
leg above the knee, 50%; and so forth. This percentage 


disability rating is then applied to, 75% of sthey injured 
worker's previous gross earnings. These benefits are 
paid on earnings up to the covered (cea Ding missy 500) iaeso 
that the maximum award for a 100% disability is $1,156 
per month. Benefits are now paid irrespective of the 
extent of actual earnings impairment, whether this be 
more or less. As Weiler comments: 


"It is child's play to sketch examples which show the 
anomalous, even absurd, results. A staff lawyer who 
loses his left hand (perhaps in a car accident while 
driving to court) would receive a lifetime pension 
much higher in amount than would a labourer, because 
of the difference in their previous earnings to 
which the percentage rating is applied. This is so 
even though the lawyer would suffer no long-term 
income loss at all, while the labourer, who might be 
theoretically capable of performing a different job, 
might be unable to find suitable and available work 
because of his personal characteristics (age, 
literacy, or skills) or environmental factors 
(geographic location or economic ‘conditions i - 
err see 


And later, in regard to the injureds abourcr. 


"The same Act which offers only the facade of 
adequate compensation for his real-life economic 
losses also denies him the right of access to the 
courts to try to recover ‘the ditterencer mabye 
early Seventies, the degree of injustice felt by 
injured workers had become intolerable. The Act was 
amended in 1975 to provide that the’ Board »could 
Supplement the clinically-determined pension in 
cases 'where the impairment of earnings capacity of 
the employee is significantly greater than 1s usual 
for nature and degree of his injury' [under 
Sita (eon ee 


ess One could tinkep@with 6. 42(Sjmto curesits 
deficiencies. A preferable step is to rethink our 
entire approach to compensation for permanent 
partial disabilities. We must also consider the 


other side of the coin, which does not generate the 
Same emotions, but which is significant 

nonetheless.” Fully 90% of the permanent partial 
disabilities are rated at 20% or less. The vast 
majority of these benefits are awarded to people who 
can and do continue to work full-time without any 
drop in their earnings level. Yet, besides their 
regular income from these jobs, they are entitled to 
a lifetime non-taxable pension. This seems 
incompatible with the basic principle of workers' 
compensation, which is to compensate for a loss of 
income, a loss which did not occur in these cases. 


Even if we recognize and accept the true fact of the 
matter — that workers' compensation is giving these 
people some redress for the impact of a permanent 
disability on their non-working life — it seems 
incongruous to base this form of benefit ona 
percentage of previous income. It is even worse to 
Day stha semoneyaouty wn the) rorm? of ‘al periodic 
pension, and in numbers and amounts which stand as 
themmajoOrsobstacler ito mthes adoption by) workers’ 
compensation of the principle of regular inflation 
adjustment for the much smaller number of pensions 
which are needed by injured workers to live on and 
LOMSUPDOLU sthelae famulies, 


In a sense, the nub of our problem is that we have 
been trying to do two things with the one 
instrument. We want to make up the earnings which 
have been lost from work and at the same time to 
provide some redress for the serious impact of a 
permanent physical disability on an injured workers' 


nonworking life. The result is that the permanent 
partial disability award performs neither of these 
tasks very well. In principle, the solution appears 


Simple. We should have two distinct benefits in 
this situation, each tailored especially for its own 
DULCDO SCR. MeL DD.e 53 —55)] 


This reasoning iS persuaSive. It is therefore 
proposed to initiate a dual system of compensation for 
permanent disability cases. First, the Board will be 
directed to pay lump-sum awards to individuals who lose a 
limb at work or suffer some other serious physical 
impairment. In terms of degrees of impairment, these 
awards will range downwards from the figure at which the 
income ceiling is set — $40,000 in 1980, the amount 
which will be payable for any total physical disability. 
SuUCh@awards sshoulldralsomvary#wath the age of “the worker 
JC Cre MemOe me LhCmny sya NC loSsssOf alimbeis clearly 
felt over a much longer share of a worker's life span if 
IEeOCCULSe Woe lm nem is myOUnd =e. 9e,, 20) rather than old 
(2.0. ,s OU). Las, Che sbasic=lunp—sum calculations 
related to degree of impairment will be further adjusted, 


upwards or downwards, by a factor Of to foveevety .yeareor 
age above or below the mid-point of 40 years old. 


Second, the Board will also provide periodic 
compensation benefits designed to replace the net wages 
which an individual worker actually loses as a result of 
his physical impairment. Rather. than having to predict, 
once and for all, the economic impact of a physical 
injury which may affect a person's working career for 
perhaps 25 or 30 years, the Board will have the 
flexibility to review the actual job and earnings 
situation of the disabled worker, and to adjust 
accordingly the size of the benefit paid. Among other 
advantages, such a system will provide even greater 
incentives to both Ontario employers and the Board) to 
improve their rehabilitation and re-employment programs 
in order to reduce the amount of actual wage losses 
experienced by injured workers. At the same time, the 
worker must also have an incentive to cooperate in these 
efforts. 9 Thus, if ano injured worker mer sesmcom acces: 
employment which is suitable for him and was actually 
available to him, the Board will be empowered to deem 
that he is effectively earning the income from “suchwa@ job 
in calculating the wage loss for which he 1s to® be 
compensated under the statute. 


ILLUSTRATION: 


Two steelworkers, a 30-year-old woman 
and a 50-year-old man, earned $25,000 a year prior 
to itheirmaccidents.9 Thesbackti nium awh comeach 
suffers ati work is rated jas 4/302 .disabiulreynunde 
the existing Act, and’. produces for each@ansannual 
pension of $4,163, adjusted periodically for 
inflation as the Legislature determines. 


Both pensions might also be supplemented by the 
Board for al limited pérdod® ony themauthoratyeor 
S.42(5), noted above. No lump-sum payment would be 
made unless one of the workers received permission 
to have the pension commuted; this might be 
advantageous if an injured worker were, for example, 
trying to raise the capital necessary to become 
self-employed. 


ee 


Although the back injuries sustained by these 
workers were rated as only 30% disabilities) inj fact : 
the re-employment prospects of either — certainly 
at their former jobs — are not favourable (although | 
vocational rehabilitation provided by the Board 
could improve Such prospects). The percentages of 
disability listed on the current rating schedule 
often Offer little indieation: ofmasworkencieactual 
ability to return to work at a job similar to the 
ones hela@beefore) the anjuny. 


————— 


Under the new Act both workers would receive 
lump-sum payments, determined by the income ceiling 
inuerbtects formthatwyeare (notithe workers’ wages), 
the percentage disability, and the workers' ages. 
In this case the younger worker would receive a 
lump-sum payment of $14,400, calculated as follows: 
$40,000 (the 1980 income ceiling) times 30% (the 
extent of the disability), plus 20% (adjustment for 
agiemeo 0)) heard 05, 0.00 sexe 30 Soh 310 Operon De 0mexeees 01 = 
oF 400s sa 2.0 O0REE R274 00 $14,400.) The older 
worker would receive $9,600, calculated as follows: 
$40,000 times 30%, minus 20% (adjustment for age 
DUP) Ee 


ahs 


Each of these workers would also receive a pension 
benefit based on the amount of subsequent wages 
acvudliverlost,. not) amcaxeds sum, as before.» Suppose 
that the young woman worker is well-educated, 
suffers from no competitive disadvantages in the 
labour market other than her disability, and is able 
to develop a successful career as a radio 
broadcaster. The Board will pay her 90% of the 
difference in the net earnings between the two 
jobs. If her current net earnings exceed her 
previous net earnings (adjusted from time to time 
for inflation to reflect what she would have earned 
as a steelworker), then her compensation payments 
will cease. If, however, her back problems due to 
Hen roOrLginalwin juUGyepermiut her sto) works only 
part-time, and thus at a lower annual income, 
workers' compensation will once again pay her 90% 
of the difference in net earnings. 


Our older worker fares less well: his age, 
education, skills, and social experience prevent him 
PeONMEeCUETIINGE tO —<theliwork force after his 
disability. He has three dependants, limited 
English language abilities, and is comparatively 
uneducated and unskilled, having spent his entire 
working life in a physically demanding job in heavy 
industry. He now suffers from low back pain and a 
deter loravinggdasc’ Condition. es init ably;eshe is 
unable to find re-employment. Only too often under 
thewexisting Achy are unfortunate victims. such as 
this one likely to require welfare assistance. 


The new system takes into account all of this 
Older person's actual lost wages in determining his 
periodic benefits, since these losses do flow from 
his work-related physical injury as it affects his 
personal characteristics. After vocational 
rehabilitation, this disabled worker may find a 
Suitable job, not withstanding his physical handicap 
— perhaps with his old employer, as an order clerk 
Garningw» 2,000 tannualily. “Howevew,) dumging the rest 


of his working life he will retain this margin on 
security — compensation for 90% of the dutference 
in net earnings between his pre-injury and 
post-injury employment. 


If some years after his injury the worker loses 
this new employment, the Board must then decide 
whether or not the additional wage loss is 
attributable to the original compensable injury. If 
the worker is unemployed because he and his fellow 
employees have gone on strike against the employer, 
his reduction in earnings would be unrelated to the 
initial injury, and no compensation would be payable 
for it. “In: principle,: thesameswoulds Demtrucs Olga 
economic layoff which affects the work force 
generally, »1I£, however, ‘the worker =i ssabie tom siow 
that his layoff was due to his lower ranking on the 
seniority list after his post=-injury job transter; 
or that he was not able to take alternative, 
physically demanding work which otherwise would have 
been available, he would be entitled to compensation 
because his loss is ultimately caused by his 
Spilgina eingury. 


Unquestionably, as Professor Weiler says, 


"[the] creation of a more sophisticated form of 
permanent partial disability benefits [will] expand 
the need for administrative judgment by the Board 
and the potential for human’ error andr confiict. 
However, if such a change in the substance of the 
program [will] produce major improvements in our 
ability to adequately compensate those workers — 
and only those workers — who suffer real economic 
losses) because of sindustriallaingunies =the 
additional administrative burden and bureaucratic 
discretion [will] be a smallypricestompay.2 Wp so9 


To illustrate the operation and the rationale of the 
proposed lump-sum approach to permanent physical 
impairments which may not produce actual wage 
losses, let us consider two employees of a large 
business — a 50-year-old staff lawyer and his 
25-VYear-Oldvelenicalwiassistant. 1 asambesulL ours 
motor vehicle “accident during (the courses otmtheir 
employment, each loses aghand atu the wreisteean 
Injury rated as a 50% disability, which produces 
under the existingmActwa, pension of 150¢e0fe 75¢ 

of previous earnings (up to the covered ceiling). 
The staff lawyer, who earns $50,000 annually, 
receives a $6,938 annual compensation pension in 
addition to his regular salary; his $11,000-a-year 
assistant gets a compensation pension bonus of 
94,125 per annum. And yet neither suffers the least 
income loss after returning to work. 


Under s thes new Act,= still assuming no @ncome loss, 
they would receive lump-sum awards, and nothing 
else, because they both returned to their old jobs. 
The lawyer would receive $16,000, calculated as 
follows: $40,000 (the 1980 income ceiling) times 
SUte (UNSeCxXtent Ole disabllity);e then minus 20% 
(adjustment for age 50). The clerical assistant 
would receive $26,000, calculated as follows: 
$40,000 times 50% plus 30% (adjustment for age 25). 


4. "STACKING" OF BENEFITS SHOULD BE REDUCED BY 
DEDUCTING C.P.P. DISABILITY AND SURVIVOR BENEFITS 
FROM W.C.B. BENEFITS IN CASES OF PERMANENT 
DISABILITY AND SURVIVOR AWARDS. 


Besides workers' compensation; an important 
income-maintenance system available to disabled workers 
is a program established under the Canada Pension Plan 
which provides disability and survivorship benefits to 
persons who suffer a "severe and prolonged disability" 
which totally incapacitates them from working. Since 
eligibility for «such (benefits (ismbasedyon Sea amount 
contributed tothe CaPeP.) during stnes person. working 
life, not all injured workers are necessarily @inw@receipe 


of these benefits. 


Nevertheless, for those who are eligible, benefits 
are paid irrespective of workers' compensation pensions, 
with the» following result, noted jby -werler: 


"The typical permanently disabled worker in Ontario 
receives two benefits, one stacked on top of the 
other... [However], the aim of public polrcyemustmbe 
to integrate rather than to pyramid the two types of 
benefits, whatever the criteria of each plan, 
whichever be the government that created it. In 
this fashion, we will achieve full compensation for 
disabled workers — but not over-compensation. 

The Canada Pension Plan is intended to establish a 
minimum floor for all ‘Canadian workers ee lueis 
appropriate, then, that’ provincialswouKenc. 
compensation serve as the last insurer which makes 
up the» remaining income losses.” S[ pied ial 


Saskatchewan and Quebec now offset C.P.P./0.P.P. 
benefits received from workers' compensation benefits. 
It is proposed to do so in Ontario as well, sin) accordance 
with the fundamental principle that injured workers 
should, receivemessentially fulds compensatlonmcommloce 
take-home pay, but that a person must not enjoy 
post-injury benefits which are greater than pre-injury 
income. ~ 


ILLUSTRATION: 


Three examples follow which show how an 
injured worker can receive more in post-accident 
disability payments than was earned prior to the 
injury if the worker receives C.PeP. disability 
benefits. 


Three totally and permanently disabled workers 
are each eligible for the C.P.P. annual disability 


benefit of $3,228*, because their injuries were 
judged to be "severe and prolonged." The first 
worker earns 510,000..annually, taking home $8,438; 
the second has gross earnings of $20,000 and net of 
$15,439; the third earns $30,000 and takes home 

S21 71535 stThewcombined W.C.B. and .C.P.P. permanent 
total disability awards for these workers would be 
piGpiae Oye pO Smanda oli, LOsmrespectively.. “Note 
that in the first two cases this amount exceeds 
pre-accident net income, in the first case exceeding 
even pre-injury gross income. 


How will the proposed scheme affect these 
workers' entitlements? Recall that besides the lump 
sum for which they are eligible in cases of 
permanent disability (see #3 above), they are also 
to receive 90% of pre-accident net income, with the 
added stipulation that C.P.P. disability benefits 
are to be taken account of in this calculation. 

(The workers are all assumed to be totally disabled, 
so there is no question of deemed earnings). 


The worker earning $10,000 annually will 
receive W.C.B. permanent disability benefits of 
336,000 “anhnually@ (1 e4, the, minimum, rate of 
compensation for a worker rated as total disabled, 
from which the Board will be empowered to deduct the 
Soo PliveG. par. OuSadbllitye payments which she 
receives. The injured worker, of course, still 
BECCIVeSmChCmihUlieoc, 0007. buteonLysS4,/72e0f this 
comes from the Board. 


The second earned $20,000 before his injury. 
Under the proposed scheme he will receive $14,213 in 
benefits, computed from his pre-injury net income 
MonuSmiLNeCm. ar 22 Cathe Cobh omed tSaD LI ky sbenerits tor 
which he is eligible, all times 90%. 


the sthirdsworkerm, swho carned $307,000 annually, 
will receive $19,577 in disability payments, of 
which 6351228 ewill be the C.PsPp. disability. award <and 
Shows Ameinebener bts Grom ethes Board. amcibises bo. 5)/7 
represents a full 90% of his previous net income. 
In all cases these awards will, of course, be 
adjusted annually for inflation (see #8 below). 


GIbepemdtsability eOCnoeli ts OL ss7 69 spemn amon thane 
available, regardless of number of dependants. 


5. WAGE LOSS BENEFITS FOR PERMANENT DISABILITY SHOULD 
CEASE WHEN THE WORKER ATTAINS THE AGE OF 65, TO BE 
REPLACED WITH RETIREMENT INCOME LOSS BENEFITS. 


Currently, permanent disability awards continue for 
the life of the worker. However, since most retired 
workers begin receiving benefits — usually at age 65 — 
from public or private pension plans, the problem of 
stacking one benefit on top of another becomes 
particularly acute at this stage. 


Weiler points out that employers object to the fact 
that 


"Tthe] Workers' Compensation Board pays a lifetime 
pension, on top of which will be stacked™ the 
flat-rate Old Age Pension, the contributory Canada 
Pension Plan, and private pension benefits. Take 
the case of an older worker who is over fifty when 
he is injured, after he has already accrued vested 
public and private pensions in significant amounts. 
The pyramiding of a non-taxable workers' compensat- 
ion pension (especially the more generous one which 
I recommend) with this variety of public and private 
retirement plan guarantees that such a disabled 
worker will enjoy a far higher retirement income 
than if he had worked through to his normal 
retirement age." [p. 43] 


Thus, Weiler recommends that the benefits for loss 
of wages should last until the disabled worker reaches 
the age of 65, to be replaced then by a compensation 
benefit which insures the worker against the loss of 
retirement income occasioned by his injury. 


Implementing this principle will require that the 
Board develop formulas which measure the impact of an 
Occupational injury on the amount of retirement income 
which would have been received had the injury not 
Occurred. The situation is complicated by the fact that 
a compensable injury may not only reduce the accumulation 
of retirement income for the period following, but may 
also affect the vesting and the quality of pension 
benefits accrued under an employer-sponsored plan 
according to years of pre-injury service. In fairness, 
the injured worker must be insured under the statute 
against loss of retirement income from either of these 


ome? F There remains the question of how best to do 
this« 


. Certain of the several government-sponsored benefits 
will be unaffected by the injury; e.g., the non-earnings 
related Old Age Security scheme. Benefits which are lost 
under the Canada Pension Plan, which is based on 
contributions for years of employment, will have to be 


a 


| 


made up by the Workers" Compensation Board, since 
Ontario cannot change the federal legislation which now 
restricts the accumulation of benefits during periods of 
unemployment due to an occupational injury. 


As regards private pension plans, a disabled worker 
who must leave his current employer and/or take a 
lower-paying job will suffer a loss in some of his 
ultimate retirement income as a result. Thus, the Board 
must be directed to set aside funds which will provide a 
standard retirement benefit — at the maximum level 
permitted by the Income Tax Act for private pensions — 
to accrue while wage loss compensation is being paid 
because of an occupational injury. 


As for pension benefits which have already accrued 
for previous years of service (but may not yet have 
vested), employers will be required to permit workers who 
must leave their employ as a result of a compensable 
disability to retain these benefits — including spousal 
benefits — even if the plan in question does not grant 
this right to employees who leave for other reasons. 

This principle of preservation of private pension 
benefits for disabled workers should also entail 
upgrading the quality of benefits for previous years of 
service -- e.g., in a "final average earnings" type of 
plan -- which would normally have resulted if the worker 
had not suffered the compensable injury and had been able 
to remain under the umbrella of the existing plan. 


Some concern has been expressed about this proposal 
of Professor Weiler's, particularly as it affects workers 
(such as farm workers) in industries where private 
Pension plans*are not common. ~In principle, it dis 
questionable whether the workers' compensation program 
should continue to provide these people with a 
post-retirement pension which is considerably in excess 
of what they would have received had they not been 
figuredwatwall. “ineany event, all citizens of Ontario do 
have a basic minimum retirement income produced by the 
Old Age Security (0.A.S.), the federal Guaranteed Income 
Supplement (G.I.S.), and the provincial Guaranteed Annual 
Income System (G.A.I.N.S.), even if there had been 
avsolucely@noweparticipation an the contributory C.P.P. 
And the minimum floor of compensable earnings under the 
new statute — 50% of the average industrial wage -- will 
be available to top off the level of retirement income 
coming from these programs in any situation where it 
would fall below this amount. 


ILLUSTRATION: 
An automotive plant worker suffered a back 


nw aes vent omago, mal the age of 555 He was 
earning $11,000 at the time, and had been working 


for the same employer for 15 years. Had he not been 
injured, he would have retired when the reached 65 in 
1981. However, the worker is unabl G.(sO.eretuUGnigEcO 
work in this plant and is entitled to compensation 
benefits as a result. He can also look forward 
eventually to the basic Old Age Security Pension, to 
retirement income he has accumulated under the 
Canada Pension Plan, and to credits accrued under 
his employer's private pension plan (fou previous 
years of service. Under the cureent Act, sallythese 
sources of income would simply be stacked on top of 
the lifetime compensation benefit. Under the new 
Act, all these benefits would be integrated as 
components of an overall level of retirement income. 


Let us suppose that at the time of Meg Ney ele 
worker's retirement pension was calculated at Eg ASy) xe! 
month for his 15 years of service. Entitlement to 
this amount may have vested under the plan. 
However, under the final average earnings plane 
effect at the plant, the normal increase in the 
employee's income during the next decade would have 
improved the level of pension actually payable for 
the same 15 years of service, perhaps to $350 per 
month as of the anticipated retirement age of 65. 
Rather than let the private pension plan enjoy this 
kind of windfall savings from the worker's injury, 
the pension ultimately payable for pre-injury 
service should be maintained and upgraded as it 
‘normally would have been, had the injury not 
OCCULGEed: 


During the period following the injury 
(actually starting from i2 monthselater ;sscem.s 
below), it is the Compensation Board which will have 
to replace the loss of retirement income —- under 
either the Canada Pension Plan or a private plan — 
because the injured employee is either unable to 
work at all or able to work only at much 
lower-paying jobs. For this purpose, the Board will 
set aside an additional amount, based upon a 
percentage of the actual wage-loss compensation 
which it has paid the worker subsequent to his 
injury, in an amount which is sufficient to generate 
the maximum level of pension benefits now 
contemplated under the Income Tax Act: 2% per year 
of the full net wage loss suffered by the worker as 
a resultroEshis dusabigary. 


ee 


6. THE EMPLOYER SHOULD MAINTAIN THE WORKER'S EMPLOYMENT 
BENEFITS (INCLUDING PRIVATE PENSIONS) WHILE THE 
WORKER IS ON TOTAL DISABILITY BENEFITS, FOR A 
MAXIMUM OF ONE YEAR. 


Under the current program, no allowance is made for 
the fact that a worker may lose out on a variety of 
benefits provided by his employer when he is off work for 
a considerable period because of an occupational injury. 
Whatever may have been the case when workers' 
compensation was first established nearly 70 years ago, 
EoeLesCalmiow be eno sdOuUDLy that suche tirpinge’ Tbenerits as 
employer-paid OHIP premiums, supplementary health 
insurance such as Blue Cross, dental plans, and 
especially employer-paid pension plans (of which mention 
has already been made) are elements of the overall 
compensation package which are too significant to be 
ignored any longer in a program which promises workers 
decent medress form the losses they suffer when they are 
hurt on the job. Professor Weiler states that 


"[the] workers' compensation system must be designed 
to maintain the private benefit package previously 
provided by the employer, or at least to compensate 
the injured worker for the loss of those benefits. 
So-called fringe benefits now typically comprise 25% 
to 30% of the total compensation package paid to 
employees for their services. Much of this is in 
the form of paid non-working time: statutory 
holidays, vacations, and leaves of absence for a 
VWoplety Or seasons. sl dOmnot think @thatethe 
Workers' Compensation Board should have to calculate 
the value of this time off and pay that amount to an 
injured worker who, after all, is not going to be at 
work in any event. But such significant benefits as 
employer-paid OHIP premiums, supplementary health 
Canemorotection; dental plans, sand «contributions to 
a private pension scheme have become too important 
to be left out of consideration by workers' 
compensation. Most employers, in fact, now maintain 
these benefits in place for injured workers who will 
be returning to their jobs within a reasonable 
time. I believe the simplest solution to this 
problem is to require that all employers keep their 
injured workers covered by their benefit plans for 
as long as they are on temporary total compensation 
benefits (rather than have the Board recycle this 
COSi#eCO- Ene sin jused worker out of the employers 
assessment)." [p. 44] 


The draft Bill, attached, requires that the employer 
bear this responsibility for some time (aS many now do, 
whether under a collective agreement or vo lun tare. yar 
Only after the injured employee's absence from work has 
lasted for a substantial period should this burden be 
shifted to the Board. However, because the date TOG 
judgment about when a temporary disability has ~become 
permanent is unpredictable, it seems more sens iblem@tomt ix 
the dividing line at approximately 12 months. As well, 
since it would be difficult for the Board to maintain an 
place the tremendous variety of benefits now enjoyed by 
potentval claimants an alll industries in this province, 
the Board should have the option of developing criteria 
under which standard compensation will be paid for loss 
of fringe benefits — in cash, rather than in kinds. 


as IN NEW FATAL ACCIDENT CASES, SURVIVOR AND DEPENDENT 
AWARDS SHOULD BE DECIDED ACCORDING TO A NEW FORMULA: 
ANNUALLY ADJUSTED PENSIONS CALCULATED ON THE BASIS 
OF THE DECEASED'S PRE-ACCIDENT EARNINGS (RATHER THAN 
FLAT RATES, AS CURRENTLY), THE PERCENT OF SUCH 
AWARDS TO VARY WITH THE AGE OF THE SPOUSE:* A 
CAPITAL SUM EQUAL TO 250% OF THE AVERAGE INDUSTRIAL 
WAGE (APPROXIMATELY $40,000 IN 1980), ADJUSTED FOR 
SPOUSE'S AGE, AWARDED TO THE SPOUSE; SUCH CAPITAL 
SUM TO BE THE SOLE COMPENSATION OF SPOUSES UNDER 40 
WITH NO DEPENDANTS. 


Onlve3i2 26 0ut Of as totals or 460,000 claims. reported 
to the Board in 1979 were fatalities, arising from either 
industrial accidents or disease. Currently, a spouse's 
Dens 1008 15 9SA10 per, month, with an additional, $112: per 
month for each dependent child. A lump sum of $1,000 is 
also awarded, plus funeral expenses up to $1,000. 


It has been a requirement of the Act since its 
inception to pay flat-rate pensions for dependent 
Survivors, regardless of the earnings of the deceased 
worker, the; length of thesmarniage, or the economic 
circumstances of the survivor. In this regard, Weiler 
mowed that 


mlonbyim in thes last feweyears has the winequity of 
such a rigid rule become evident to those 
responsible for compensation legislation in this 
COUNEEVR emo ca LULOny. LeVisions, Of Survivorship 
benefits have been enacted in a number of Canadian 
HuGpsdue CLOnNsS. Lease Ong woasta time, that. Ontario 
address this issue as well... If the wage-earner's 
life is suddenly and unexpectedly terminated by an 
PNAS tial a ern icy acl Ss ccnem Indl yvidualmtamnily\s 
income level which the compensation system must 
Maintain, not an abstract arithmetic need averaged 
over the employment spectrum... Hence, I recommend 
that the basic survivorship benefit for the sole 
Surviving spouse be set at 75% of the workers' 
previous net disposable earnings, less the Canada 
Pension Plan survivorship benefit. For the spouse 
with a dependent child or children, we should simply 
pay the same pension which we would give an injured 
worker with a permanent total disability." 
[pp.46-48] 


Dreat headed men Biv eit. Asmiprovaided, thats the ybasic 
Survivorship pension should be related to the income of 
the deceased worker (Subject to the minimum referred to 
earlier). 


2 Recall sthetneur. Pe survivor awards» are. to be 
deducted. 


However, as Professor Weiler goes on to argue, once 


this crucial judgment has been made about the amount of 
Survivors' benefits, one must then rethink and redefine 
the notion of "dependency" upon which entitlement to such 
benefits has historically been founded: 


"TWwomen] have entered the labour force in 
dramatically higher numbers in the past 20 years. 
This is true not simply of single women but also of 
married women. In the last few years it has become 
apparent that more and more married women are 
returning to work after staying home for a period of 
child-bearing and child-rearing. These 
socio-economic changes have recently produced major 
revisions’ in Ontario”s matrvimontaly property sand 
maintenance laws. In the cited case of the 
25-year-old recently-married woman, if there had 
been no fatal accident and instead the marriage had 
broken up because of domestic troubles (statistic-— 
ally not an improbable event), the wife could claim 
only little or no financial’ support tromener 
spouse. Even in the case of longer marriages and 
older women, the assumption which now underlies the 
law of maintenance payments is that these are 
rehabilitative in nature, designed to facilitate 
re-entry into employment, and not a life-long source 
of “support. In my Vlew, aS part Of@its, overall 
rationalization of survivors' benefits, workers' 
compensation must accommodate this new concept of 
the marriage relationship and spousal dependency." 
[p.49] 


In» the result, a detarled "proposal for. compensation 


in fatal accident cases emerged from the Weiler report: 


ts) All surviving spouses would be entitled to a 
Capital sum from the Workers' Compensation 
Board in connection witha tatalmuny uny, 
irrespective of whether they were husband or 
wife, ... working or nonworking, planning to 
remarry or not...This payment is intended to 
give some recompense for the severe emotional , 
trauma inflicted by “the” lossvof tones spouse, 
and also to provide a means of adjusting to the 
termination of that source of family income. ; 
[This amount will be calculated on the same | 
formula as that used in #3 above, with 2503 

of the average industrial wage (about $40,000 

in 1980) usedwass the basen] 


1i) This lump-sum indemnification should be the 
sole entitlement to workers' compensation 
benefits for spouses under the age of 40 with 
no dependent children... However, the Board | 


Should have the discretion to grant some income 


maintenance benefits in cases of special 

bacd sip ymepeelitecucr tOpliness*ore tos inability 
to obtain employment notwithstanding good-faith 
efforts. As well, the non-working spouse 
should be entitled to use the vocational 
rehabilitation services of the Board to 
facilitate a return to work, and the Board 
showld'dev.etvop:-ayprogram for this type of 
Situation (one which might serve as a model for 
other social programs). 


1ii) Should the spouse have dependent children, the 
income related pension would be paid until the 
last child reaches the age of sixteen, at which 
time [any child over age 16 who remains in high 
school or college will receive a benefit of 10% 
of the deceased's previous net disposable 
earnings (annually adjusted for inflation — 
see #8)]. 


iv) Should the spouse be at least 50 years old at 
the time of the fatality, the income-related 
pension (75% of net disposable income minus the 
GaP. PesucvyivoOns ss benet1t)’ shoudd ber paid until 
the date at which the [spouse reaches age 65], 
at which time full retirement income is to be 
provided. 


Vv) For those spouses whose age iS more than 40 and 
less than 50 at the time of the fatal injury, 
[one-eleventh] of the income-related pension 
should be payable (until 65) for each year of 
agemicrom|—s40eateathes time ofthe fatality. The 
object of this is to create a graduated 
response to age differentials, rather than the 
Sharp total distinction drawn by Quebec at age 
35 (which dictates a lifetime pension for the 
spouse who is 35 years old plus a day, but 
permits no such benefit to the spouse who is 35 
years old less a day). 


Vie eLewould= retain the: provision: in, the current 
legislation which terminates the dependency 
pension for the spouse upon remarriage or its 
functional equivalent (as defined in Ontario's 
recent matrimonial law reform). As stated in 
(i) above, remarriage would not affect the 
spouse's entitlement to the lump-sum award." 
[pp ear4 9 = 5115) 


The draft Bill endorses the essential ingredients of 
this approach, with one important addition. The lump-sum 
payments to spouses should vary with the age of the 
SUrVIVingespouse,ain recognition of the considerable 
differences in the length of time during which the 


survivor will be deprived of the companionship of the 
deceased spouse. Not only is this approach consistent 
with the principle of age adjustment in calculating lump- 
sum awards for permanent physical impairment, but it also 
accords the young spouse, who ordinarily will receive 
nothing but this lump sum, a larger amount than the older 
spouse, who is entitled to a long-term, income-related 


pension as well. 


ILLUSTRATION : 


Four examples are used to illustrate 
entitlements under the new Act for survivors of 
those who are fatally injured at work. The first 
shows how such benefits will be income-related in 
future. The second and third show that such 
pensions will not necessarily be awarded for life, 
but will vary with the dependency status of the 
SucVivorus. Finally, an, examples is gryecniecrmusa 
fatality where the survivor is under 40 years of age 
and has no dependants. 


(1) A 55-year-old woman has been married for 
30 years to a man who currently earns $30,000 per 
year. If he is killed at work, the®Board@is 
currently entitled to award her only a $1,000 lump- 
sum payment and a flat-rate pension of less than 
$5,000 annually. In addition, she will receive less 
than $2,000 in C.P.P. "survivor benekrtes) vaseweliees 
any other private insurance payments to which she is 
entitled. 


Under the proposed scheme, her pension will be 
75% of her husbands net earnings prior “to his 
accident (less any C.P.P. survivor awards payable), 
or about $16,500 annually. “This @benecrrtawit 
continue, with periodic’ adjustments for intlatvion, 
until the widow reaches age 65, when it will be 
replaced by the retirement income from employment 
she would be receiving had her husband died just 
after retirement (see #5). 


This widow is also entitled to $28,000 as a 
lump-sum award upon her husband's death, based on 
her age (55) at the time of his death) Deducted 
from this will be any other lump-sum amounts already 
paid to her husband in connection with the injury 
(if there had earlier been an award for a permanent 
impairment before it led to the fatality). 


(2) A 32-year-old woman with two dependants, 
age 12 and 14, is widowed by an industrial 
accident. Prior to his death, her husband had been 
earning $25,000 per year. Under the current Act she 
1s entitled to a $1,000 lump-sum payment, to flat- 


} 


} 


i 
' 


rate benefits for herself and her children amounting 
tors/7,608 "annually, and C.P.P. survivorship awards. 


Under the new Act, however, since she has 
dependent children, she will receive 90% of her 
husband's previous net income, or $17,819 (less the 
C.P.P. survivor benefit payable). Benefits at the 
rate of 90% (adjusted annually for inflation — see 
#3) are paid until the youngest child reaches age 
16, after which each child still in school receives 
a benefit of 10% of the father's pre-accident net 
income. She is also eligible for a lump-sum payment 
of $46,400 at her husband's death. 


(3) A woman is 46 years old and has no 
dependent children (either because she never had 
children or because they are no longer dependent or 
under 16); her husband was earning $25,000 at the 
CimenOrenis. fatal saccident.) sAccording to the new 
scheme she will receive 75% of her spouse's net 
earnings, adjusted for her age as follows:* for 
each year of her age between 40 and 50, she receives 
one-eleventh of the income-related pension. Thus, 
Shemwoulawsreceives // da times: 754 of9S19,611, or 
$9,360 annually. She also receives a lump sum based 
on her age at the time of her husband's accident. 


(4) A 25-year-old woman worked for five years 
as a skilled secretary before marrying a year ago. 
Shes nas noe chigdrencs —Hershusband»is killed at 
work. She will be paid a lump-sum award of $52,000 
under the new Act (calculated as follows: $40,000 
[the proposed ceiling] plus 30% [adjustment for age 
|Site GOs UO0N Ge Ue—io 27 O00 o 2, 0008S 407 000 = 
S52,000.).. However, the expectation of the overall 
program is that within a relatively short time she 
Wilimerejolnstheswork fOrcesinesorder -tomsupport 
herself; thus, she will not receive a periodic 
pension from the Board. However, the Board will 
have the discretion to provide her with both 
vocational rehabilitation, if needed, and a 
supplementary benefit if she is not able to return 
to work for a protracted time, whether because of 
illness or for some other legitimate reason. 


This adjustment of pension for age is done for all 
Surviving spouses between the ages of 40 and 50. 


8. COMPENSATION BENEFIT AWARDS UNDER THE NEW ACT SHOULD 
BE REVIEWED ANNUALLY BY CABINET FOR POSSIBLE 
ADJUSTMENTS FOR INFLATION, SUCH REVIEW TO FOLLOW A 
PUBLIC REPORT BY THE WORKERS' COMPENSATION BOARD AND 
ANY SUCH ADJUSTMENTS TO BE MADE BY REGULATION. 


After it is determined that a worker's injury has 
resulted in a permanent impairment of earning capacity, 
the existing Act awards a disability pension for life. 
Such pensions,* of course, are vulnerable to erosion by 
inflation and so must be revised periodically by the 
passage of special legislation. Given the crowded 
legislative agenda each year, however, and the 
time-consuming debate about proper benefit levels, such 
increases have been sporadic. «Thrs7?lackwolyrequrar 
annual increases has penalized some injured workers in 
the intervals between the legislated increases, and it 
evokes qualms in the business community because of the 
sudden changes in dollar figues, which it engenders. 


The Weiler report contended: 


"It is long past time for Ontario to make “an explicig 
judgment of policy about the problem of workers' 
compensation and inflation, and to develop 
legislative criteria and a procedure which will deal 
with the issue in a relatively principled and 
non-partisan fashion. 


In addressing this issue as a matter of principle, 
there should be no question about the entitlement of 
workers' compensation claimants and pensioners to 
inflation adjustments as a matter of right. Indeed 
under the new structure of benefits which I propose, 
the adjustment would take place automatically for 
almost all new claimants. Benefit criteria would no 
longer be expressed in arithmetic terms. Both the 
maximum and minimum would be functions of the 
average industrial earnings in the province. 
Survivors' benefits would be based directly on the 
previous earnings of the deceased worker. This 
means that as price inflation feeds wage movements 
in industry, workers' compensation benefit levels 
for newly-injured workers would go up in tandem. 


However, this would not be true of existing 
pensions, those which were granted to workers some 
time earlier [but after the’ new Act came into 
effect]. These benefits must initially be 
calculated with reference to the wages then paid the 


iy As well as the benefits paid to workers on temporary 


total disability for an extended period of time, 
1.@., more than one year. 


injured worker. As these figures are eroded by 
inflation, a positive initiative is needed to 
revalue them. But there is nothing absolute in the 
nominal figure originally used by the Workers' 
Compensation Board to fix the pension. In the final 
analysis the point of this pension was to establish 
the disabled worker's right to share in the real 
goods and services generated by the Canadian 
economy. Inflation causes a general increase to 
occur in the money price of that same real basket of 
goods and services. Lf the government or citizenry 
of Ontario 1S not prepared. to justify an explicit 
reduction in the real entitlement of workers' 
compensation pensioners, to take such a step as a 
Conscious spo licy, stheysmust mot ‘tacitly permit the 
same result to come about by allowing supposedly 
impersonal economic forces to take their course. 
This is why I deliberately speak of an adjustment 
to, rather than an increase in, pension benefits to 


take account of intervening inflation. We must keep 
clearly in mind that no real improvements to 
benefits are at issue here. We do no more than 


avoldwaney erosion, in real income, levels we earlier 
awarded to workers' compensation pensioners" 
[pp.69-70] 


The Report also emphasized that adoption of the 
principle of inflation adjustment would not require 
similar adjustments in the percentage rate of 
compensation assessments upon employers. 


"Just as inflation produces the need for adjustment 
of workers' compensation benefits to monetary 
inflation in order to provide distributive justice 
Eom themin junedeworker | (again, mrecal ly snotrto 
increase the real value of the benefit), so also 
inflation generates the financial wherewithal for 
the compensation system to pay for that adjustment. 
PERdOCSe SOmeNGOUC hE CheCmiInpacteOLmorniCcemint lat ionson 
the Workers' Compensation Board revenues, either 
from assessment of current employer payrolls or from 
the rate of return on its investment portfolio" 
[pp.71-72] 


Concerning the criteria for determining the size of 
the annual adjustments to workers' compensation benefit 
payments, Professor Weiler considered three indicators: 
the Consumer Price Index (CPI), the average industrial 
wage, and the Gross National Expenditure(GNE) implicit 
price deflator for personal consumption expenditures. 
Fach, considered on) its own, has shortcomings. The CPI 
(adopted for workers' compensation benefit adjustments by 
British Columbia, Quebec, Nova Scotia, Saskatchewan and 
the Yukon) is only a rough measure of overall price 
inflation:), it does not allow for consumer substitution 


as certain goods and services become relatively more 
expensive, and, most important, it fails? tor recognize 
"that on occasion the citizens of Canada may have to 
absorb a cut in their real incomes as a result of 
unfavourable change in the terms of trade which we face: 
whether from higher prices of OPEC oil, from a fall in 
value in the Canadian dollar relative to foreign 
currencies, from higher farm prices after crop failures 
due to bad weather, or from steeper interest rates pushed 
up by international inflation.” [p. 73] 


The average industrial wage is a better index in 
terms of compensation theory, appropriate for initially 
setting new claims each year, but inappropriate for 
long-term workers' compensation pensioners —— the totally 
disabled and surviving dependants. The GNE implicit 
price deflator for personal consumption is better, and 
preferred by Professor Weiler, but is still not an ideal 
choice. 


It would be a mistake to write into the statute a 
rigid legal rule which dictated automatic adjustments on 
the basis of a single index. Too many variables are 
relevant: not only the measures of inflation referred to 
above, but also the rate of return on the Board's 
investment portfolio and the overall growth in the 
provincial economy. These, after all, are the ultimate 
sources of the funds needed to pay for these benefit 
increases. On the other had, it is desirable to 
regularize the process by which workers' compensation 
benefits are adjusted to inflation. = -fhtiope ehemncwence 
will provide that on or before the first of November each 
year the Board will issue a public report recommending 
the appropriate adjustment in the light of a reasoned 
analysis of these factors. This report! wile bessubmucted 
to the Lieutenant Governor-in-Council for its 
consideration. The decision about the changes in benefit 
amounts will be made by regulation for the ensuing year. 


9. THE ONE-DAY WAITING PERIOD FOR BENEFITS SHOULD BE 
ELIMINATED, AND THE EMPLOYER SHOULD BE REQUIRED TO 
PAY THE INJURED EMPLOYEE HIS NORMAL WAGES FOR THE 
DAY ON WHICH HIS INJURY OCCURS. 


Currently workers' compensation benefits are paid 
Stancing —Erom= the working day ‘folliowing injury. However, 
Since nearly 20% of injuries reported to the Board are 
for absences lasting less than a week, Weiler noted that 


"the original program did not compensate workers for 
lost time of less than seven days. This triggering 
point was not lowered to five days until 1952, to 
threesdays in-1963a, and’ toy the-day after the injury 
as of 1968. Only Nova Scotia (3) and New Brunswick 
(4) retain such a waiting period in Canada, whereas 
in the United States a waiting period ranging 
typically from two to seven days is invariably in 
the statute. Ontario unions (i.e., the Ontario 
Federation of Labour) wanted me to complete the 
evolution by having the Board pay for any wages lost 
Onwcnieeday or. the anyury Ltself.’ “Right now 
employers typically pick up -this bill voluntarily. 
Rather than overwhelm the Board by adding a large 
number of cases to be settled through the 
compensation program, I would prefer that the 
statute place a legal obligation on the employer to 
pay the wages of the employee for the day of his 
Sccupattonaleainy) ULY..s8tlD.6o34 


The added administrative difficulties and costs for 
the Board's paying the large number of first-day claims, 
and the fact that many employers already take on this 
responsibility, combine to indicate that employers should 
be given the legal responsibility for paying injured 
workers' wages on the day of injury. 


ILLUSTRATION: 


Twor punehs Dressy Operators »who work “for 
competing firms in the same industry suffer 
on-the-job injuries at noon on Monday and are off 
work until Thursday morning. Under the existing Act 
they receive statutory compensation payments for 
lost time only on Tuesday and Wednesday. One punch 
press operator — under the terms of a collective 
agreement — receives full wages from his employer 
for Monday, and workers' compensation for Tuesday 
and Wednesday. The other operator also receives 
workers' compensation for Tuesday and Wednesday, but 
only half a day's wages for Monday. This inequity 
is eliminated in the new Act, under which the 
employer of the second press operator would be 
required to pay hima full day's wages for Monday, 
the "day. the injury took place in this employer's 
workplace. 


10. 


W.C.B. COVERAGE SHOULD BE EXTENDED TO DOMESTICS. 


The Weiler report points out that 


"over the years workers' compensation legislation has 
gradually deleted almost all the statutory 
exclusions from compensation coverage. Farm 
workers, for example, a perennial bone of contention 
in other areas of employment law, were brought under 
the Workers' Compensation Act as far back as 1966. 
The one exception remains the domestic worker. 
Section 127 should be repealed. The Board would 
then be empowered to establish an industrial rating 
group at least for the full» times housckeepemmror 
whom the employer is already required to deduct 
taxes, et al. The day-worker (the person who cleans 
a number of houses on a regular cycle) poses 
substantial administrative difficulties for workers’ 
compensation. However, inclusion under the statute 
would at least entitle these workers to the benefit 
of the statutory repeal of the common-law defenses 
against possible tort actions. At the minimum, this 
would provide the "cleaning lady" who may be injured 
in a home: with a) fair .chance ~to collectmundermserne 
homeowner’ s>insurance policy. Se [tn bao) 


ILLUSTRATION: 


In extending coverage to the housekeeper 
who works full-time for one employer, the Board will 
First designate a "rating group" for the employers 
of all such workers and then establish a premium 
assessment rate of ‘so many cents (per spayrcolledollac: 
this rate to be determined by the Board's 
actuaries. Employers of these workers would then be 
required to submit such assessments to the Board on 
those employees' behalf, probably on an annual 
Dasiiss 


In the case of the day-worker employed by a 
householder for only one’ dayetcormpangtleotmera day) 
every week or month; 10° 41S) possibile thatane erating 
group Or premium rate could be established because 
of the administrative Gdifficultiessinscoveringma ll 
such workers under the provisions of the Act. 
However, these day-workers will no longer be 
exempted from Part II of the Act. By repealing the 
statutory exclusion of domestics from coverage under 
Part II of the Act, the legal barriers are removed 
which, in the example, prevent a cleaning woman from 
Sulng a homeowner for damages for a work injury or 
from claiming under the homeowner's insurance 
policy: 


11. AN INDEPENDENT, TRIPARTITE APPEALS TRIBUNAL SHOULD 
BE ESTABLISHED. 


The preceding proposals have all dealt with the 
level of an entitlement to benefits under the Act. The 
remaining proposals deal with improving’ the administrat- 
ion of the Act, especially the handling of benefit 
claims. The cornerstone in this area is the new Appeals 
Tee UN alli. 


The Workers' Compensation Board currently must 
process a caseload of over 450,000 claims annually. 
Inevitably, every year several thousand appeals are 
lodged. The existing appeal system does mete out a 
Significant measure of legal justice, reversing or 
revising a substantial number of initial Board 
decisions. Despite this, the current system requires 
reform. Approximately 700 cases a year are pursued 
beyond the Board to the Ombudsman. Furthermore, cases 
where the Board and the Ombudsman are unable to agree may 
be reviewed by a Select Committee of the Legislature, and 
eventually may be debated by the Legislature. 


Professor Weiler reported that 


"Teveryone] I spoke to in the course of my inquiry - 
the Board, the Ombudsman, the MLA's, the employers, 
the unions and the leagues of injured workers - 
agreed that this situation has become intolerable: a 
waste of resources of the parties and the taxpayers, 
and a drain on the time and energy of the Ombudsman, 
the Legislature, and the Workers' Compensation Board 
secede’ {ijeice Iie 


and shessuggested that 


"(what] is lacking in the current model is the 
perception of the structure for review in Workers' 
Compensation as truly independent of the 
administrative process which has generated these 
thousands of appeals every year. This, I believe, 
was the reason for the explosion of compensation 
appeals to the Ombudsman as soon as this external 
Outlet became available. This is why there is a 
continuing refusal to accept the legitimacy of 
adverse compensation decisions, the serious erosion 
Oil imal itt yeelimechesSYSteM us @ | Ds LL) 


Recourse to the courts has traditionally been 
rejected for workers' compensation as too slow and too 
expensive for a program which has always prided itself on 
an informal administrative approach. The Ombudsman has 
provided a»useful outlet from the current system and a 
Signal that changes’ must be made. However, it is 


desirable that the need for intervention by the Ombudsman 
be reduced. 


Thus the new Act will provide for a Workers' 
Compensation Appeals Tribunal as the final authoriiyein 
hearing and resolving appeals about concrete disputes in 
the application Of the Act, 


The new tribunal will be tripartite, patterned on 
the design of Canadian labour relations boards, butwwach 
wider representation. In addition to neutral vice 
chairmen, full-time and part-time side-members will be 
recruited from the ranks of business and labour. 
Individual appeals will be heard by three-member panels 
composed of a neutral vice-chairman and two 
side-members — one a representative of the business 
community, the other of labour: 


Although this tribunal will be specialized in 
workers' compensation, it will be independent of the 
Workers' Compensation Board whose decisions it is 
reviewing: separate and distinct from the Board in its 
membership, lodging, budget, and organizational 
auUEhnOmnLeEys 


Rather than assume a strictly judicial posture, the 
tribunal will retain the administrative character that 
now exists in workers' compensation appeals. It will be 
capable of initiating its own investigations of issues 
rather than depend exclusively on existing submissions of 
the worker, his employer and the records of the Board. 


The independent, tripartite Appeals Tribunal thus 
responds to several current concerns and offers in 
addition this notable advantage identified in the Weiler 
De DOr: 


"A longer-range benefit which such a structure 
affords is that organizations of workers and 
business would come to appreciate the problems of 
workers' compensation in this province, as they see 
and hear of their representatives struggling with 
the inherent conflicts in the system and attempting 
to fashion viable compromises among the several 
legitimate but competing objectives of the program. 
In my view this kind of participation in making 
difficult compensation judgments by people who have 
to live and work under the body of compensation 
principes which they are interpreting and | 
developing, is indispensable for renewing the 
legitimacy of the program and the morale of the 
ee thousand people who deliver this service." 

pelt.) 


Bihaiivs, cheer ibunal sadecustonssonathe merits of 
specific appeals will be considered final for all intents 
and purposes. Only when the judgment of the Tribunal in 
a specific case raises questions of general principle 
will the Corporate Board be able to review such cases. 
Tne -COnpoOratceesBoard! SeautnorlLey wild ebewlimited sto 
Hajveecusnoregenerals law Orepodicy «under the Acts It? will 
bepexerciused onlyion “the initiative of the Corporate 
Board, not aS a matter of right through an appeal 
Puke Led@byad= party toa particularecase.. \Inwany system 
where there are two important decision-making bodies, one 
must be given the final say. The Corporate Board — a 
body which is to be extensively revised (see #13) and 
will include the Chairman of the Appeals Tribunal — 
should have the last word about the general principles 
and policies embodied in the Act. 


ILLUSTRATION: 


Under the existing system claims are 
considered at the first level by claims adjudiction 
staff members. If an adverse decision is 
recommended by these Board employees, the claim file 
is automatically reviewed by an internal unit known 
as the Claims Review Branch. If the Review Branch 
agrees with the adverse decision, it is then 
communicated to the party affected by it. 


If the reviewed decision is not acceptable to a 
Party, it may lodge an appeal with the Board, and an 
Appeals Adjudicator will review the file and hold a 
hearing, if required. The Adjudicator may then 
either issue a written decision or forward the file 
to an Appeal Board (to which a written decision may 
also be appealed). The Appeal Boards are rotating 
panels of three members drawn from the sixteen 
Commissioners of the Workers' Compensation Board. 
This is the highest level of appeal within the Board 
eset. 


TiEethe -appellant? is. stall unsatastied, however, 
he may approach the Ombudsman of Ontario, whose 
mandate to review governmental administrative 
decisions extends to cover workers' compensation. 
The staff of the Ombudsman will review the claim 
and eileeeheysdascagrecs with the, decision: of the 
Board, seek a further review by the Board. 


Tf the Ombudsman is unable to convince the 
Board that it has erred (or vice versa), the 
Ombudsman brings the case to the attention of a 
Select Committee of the Legislature which considers 
thnesdinvals report. of=.the: Ombudsman., .The. Select 
Committee examines this report and includes 
unresolved cases in its report to the Legislature. 


In some cases, therefore, a final, authoritative 
decision on a worker's claim for compensation for a 
work-related injury may not be reached until after 
there has been a debate and vote in the Legislature 
itself and even then, under the existing Act, the 
Board must make the final decision. 


Under the new Act, the procedure will be 
streamlined so that a final decision may be reached 
more quickly. The need for and extent of 
intervention by the Ombudsman and the Legislative 
Committee in reviewing individual claims should be 


sharply reduced. 


An essential ingredient in any successful 
appeals system is a satisfactory procedure for 
primary adjudication. In recent years the Board@nhas 
taken significant steps to iminimize the mumbemor 
adverse decisions on claims before an appeal is even 
launched. A Claims Review Branch now scrutinizes 
any potentially adverse judgments on claims for 
benefits, often reversing a tentative rejection 
before the decision is even issued. However, it is 
not always the case that the worker is informed of 
the possibility that his» claim mays wer bemdenieay 
and that he is given an opportunity™to, clarify the 
troublesome issues in his file before an initial 
decision is made. The suggestions which Professor 
Weiler made to the Board in this regard appear to be 
valid: 


I think that the Board would be wise to modify this 
procedure. Ido not envisage sendingwastoumal, 
legal-looking notice: just a phone call, if 
possible, or a letter, if necessary, informing the 
claimant of the problem, whether it be an initial 
objection to the claim made by the employer on its 
Eorm 7, which first’ informs) the (Boardmomerne 
accident (in which case the employee need simply 

be -sent a copy of this form), or later complications 
which have arisen during the course of ‘the 
invstigation... “Indeed, I would "gommeven fur therm 
These are occasions when the claimant's response to 
this notice and inquiry will not satisfy the 
adjudication branch, but when past experience 
indicates that a full-scale hearing before an 
Appeals Adjudicator or an Appeal Board almost 
certainly looms down the road. The Board should be 
on the alert for cases such as these and should 
schedule a formal inquiry before, not after, the 
initial disposition. “Ti \thewclaimantesctill loses. 
at least he will have had an opportunity to make a 
case within the traditional adjudicative format. If 
the claimant wins, while he might be somewhat 
disgruntled at some delay, at least he will have 


experienced first-hand a tribunal which will bend 
over backwards to give him every chance to make the 
best case possible, rather than leave him with the 
Impression that whe: wasshad torstruggle uphill to 
extract his benefits from a recalcitrant bureaucracy 
which initially denied him his "rights" without even 
ENCMCOULGeS Yeo sammie alld sa OP. 90,709 / | % 


If, not withstanding all these efforts at the 
PrLmary adjudication stage, the claim™is still 
rejected and the worker disputes the verdict, his 
appeals should still be reviewed first at the 
existing Appeals Adjudication level. It is 
important to preserve this last internal stage at 
which the Board may. alter its earlier decision if 
this seems appropriate. 


Tf a party remains unsatisfied by the verdict 
of the Appeals Adjudicator, under the new Act he 
will now have the opportunity to have external 
review of his case by an external and independent 
Appeals Tribunal. A three-person panel composed of 
one member drawn from labour, one member drawn from 
management, and an independent chairman will hold a 
formal hearing to inguire into the claim. The 
Appeals Tribunal will produce the reasons for its 
decisions and publish or otherwise make them 
publicly available, 


12. A NEW SYSTEM OF INDEPENDENT MEDICAL REVIEW 
PANELS SHOULD BE ESTABLISHED 


The heated contention engendered by the current 
practice of having medical disputes effectively decided 
by doctors in the direct employ of the Workers' 
Compensation Board is compelling evidence for the need | 
for a review of the existing system. Although discord in 
this area should be mitigated by enactment of the 
proposed change to a wage-loss system of compensation, 
such a change is» not likely’ in) atselt tto-eliminatemrtne 


problem. 


The essence of the controversy is described in the 
Weiler report as follows: 


"The briefs and presentations from almost all injured 
worker groups tackled this issue directly. A common 
refrain was that we should "abolish the Board 
doctors" and require the Workers" Compensation Board 
to accept the judgment of the claimant's own 
doctor. After all; sso it was “arguedmithnemeanily 
doctor is most familiar with the medical history and 
current condition of the injunedsiworker se Whyeno 
rely on his judgment about the status and source of 
his patient's present disability? 


Predictably, employers did not find this proposal 
terribly attractive (no more than would injured 
workers appreciate the suggestion that the verdict 
of the company doctor be accepted by the Board as 
final and binding). I believe that this proposal 
misconceives the nature of the issue. It is one 
thing to rely on a worker's own doctor to decide 
what kind of medical treatment is in his best 
interest; it is quite another thingmtow!ectenam 
decide whether a large sum of money should be 
awarded to the worker from a public fund. A 
decision about entitlement to workers' compensation 
must satisfy complex statutory requirements. We 
want accurate and consistent rulings about these 
legal conditions in the flow of vcasesubetoramtne 
Board. One simply cannot delegate the effective 
authority to make the critical judgment under this 
legal program to whichever doctor a claimant happens 
to select. Instead the Board uses its own staff 
doctors for this purpose, doctors who are 
independent of either of the parties, and who 
develop the experience and perspective which comes 
from analyzing thousands of such compensation claims 
year after year. 


This does not solve the problem of how to restore 
confidence and finality in this most contentious 
area of the Board's work. Consistent with the 


position I articulated earlier about the general 
problem of appeals in workers' compenstion, a 
solution to this dilemma naturally suggests itself. 
For appeals which turn on specifically medial issues 
there should be a Medical Review Panel, composed of 
sufficiently eminent specialists to provide an 
unimpeachable verdict." [pp. 119-120] 


The new Act provides for a system of independent 
Medical Review Panels, composed of prominent specialists 
BOmOLOVide Stheemedtcal findings which are critical for 
many of the most contentious of workers' compensation 
claims. 


The Lieutenant Governor-in-Council will appoint 
qualified specialists to rosters in each area of 
specialization. Each Medical Review Panel (MRP) will be 
composed of three members appointed from the relevant 
roster. One member will be selected by the employee, a 
second will be selected by the employer, and these two 
members will select a third. However, no member of the 
panel may have any previous involvement in the case. 


The entitlement to an MRP will be a matter of right 
for either the worker or employer party to a claim, 
provided that the party's doctor provides written 
certification of an essential medical dispute to be 
resolved. Ordinarily entitlement to an MRP will take 
effect only after an opinion has been issued by an 
Appeals Adjudicator. However, the Board itself will also 
have the discretion to initiate an MRP through the 
Appeals Tribunal. 


The role of an MRP will be limited to medical 
rather than historical, legal, or policy questions. 
Non-medical facts will be provided, and specific medical 
questions will be submitted to each MRP by the Appeals 
Tribunal, these questions having been previously 
communiated to the parties for their comments and 
Objections. 


The procedure to be followed by an MRP will be 
medical, rather than adversarial or adjudicative. This 
procedure will include physical examination of the 
injured worker, but the Panel will be empowered to carry 
Out any further medical inquiries and investiations which 
1t considers necessary. 


The findings of an MRP will be deemed final and 
binding as to the medical questions referred to it. The 
only exception to this principle should be cases in which 
Significant, fresh medical evidence emerges after the MRP 
decision has been rendered. 


The costs of an MRP will be paid initially by the 
Ministry of Labour, which will in turn bill them to the 


Board. 


ILLUSTRATION: 


A worker suffers a back injury 
which he contends is work-related. Under the 
existing system he first consults his family 
doctor, who examines him and then reports to the 
Board that his patient is eligible for compensation. 
The worker assumes that the Board's claims 
adjudicators will confivm) this elagi pair, 
assessment. 


The adjudicator who reviews» the jclaimgverimiecs 
that it is complete, and Pooksstoreprofesscionay 
(i.e., a physician's) “confipmationvol sticmnasieemana 
extent of the disability as well as its eligibility 
for compensation under the provisions of the current 
legislation. If there is any doubt about these 
points — raised either by the employer or the 
adjudicator's own perusal of the file — doctors 
employed *by ‘the Board are consulted Bioneas.un ene: 
medical opinion on the disability. @Although the 
occurrence, extent, cause, and degree of impairment 
produced by "invisible" injuries such as back 
injuries are difficult to determine, the opinion of 
the Board doctors on these matters is often central 
to the reyection of (avclaumn. 


The worker and his family doctor may well 
contest..a Board doctors opinion. ee hemcursen. 
mechanism for doing so consists of lodging an appeal 
before an Appeals Adjudicator; the claim may later 
be passed on or appealed to an Appeal Board. 
Additional evidence may be submitted by the 
employee, and the decicion-makers in the appeal may 
request further examination and opinions from Board 
doctors or outside consultants. —§Thrs process ror 
obtaining additional examinations and opinions may 
continue up through the levels of the Ombudsman and 
the Select Committee. The individuals who must make 
the final decision on the claim must .contendmwitnh 
conflicting medical guidance, and the worker is 
often left with diminished confidence in the 
effectiveness, and justness, of the system. 


. Under the new system the worker will be 
informed of any difficulties in his file; his help 
(and, if appropriate, that of his family physician) 
will be enlisted; \ and jmue@enecessary, a elormal 
inquiry will be conducted, all before the initial 
adverse dispositionyot a claim. © ue! 


If an appeal is initiated, whether before or 
after a decision is made by an Appeals Adjudicator, 
an MRP may be requested. If so the requesting 
bavtyescmaoctOrewil lis provide a certificate stating 
NiswOplLnionwtnate theremiss a. critical medical vdispute 
and defining the dispute. 


Within 30 days, the Appeals Tribunal will give 
the employer and the worker 10 days to nominate an 
independent specialist from a designated roster. 
These two members will then have 15 days to select a 
China who will) bem theschairman. 


The Appeals Tribunal will also prepare a list 
of medical questions to be resolved by an MRP, and 
will send them to the parties for review and 
comment. 


The MRP will then conduct its inquiry, with the 
POWeCiECONgGathcreaddtticonalwintormatione and opinions 
which will also be disclosed to the parties. The 
InCUI GVW tet Crude man Invitation Lor 
representations from the doctor who certified the 
need for the MRP. 


After all these steps — aimed at enSuring 
quality and confidence in the result — have been 
taken, the Medical Review Panel will make a final 
decision, although the parties may submit comments 
on that decision, and the Appeals Tribunal may 
request a response to these from the MRP. 


The procedure outlined above should ensure that 
the MRP will provide the laymen serving on the 
Appeals Tribunal with clear and authoritative 
answers to the medical questions in dispute. 


13. A NEW CORPORATE BOARD WITH OUTSIDE DIRECTORS 
SHOULD BE ESTABLISHED. 


A reconstituted Corporate Board is needed to 
provide for constructive external participation; not only 
by employers and workers but by informed members of the 


efile Rates. 


The purpose of such a decision-making body is 
described in the Weiler report: 


"Just as the outside community should be brought into 
the appeal system, it must be involved in the 
development of general policy for the Workers" 
Compensation Board. The way to do this is not 
through a body such as the current Joint 
Consultative Committee ~— a large, external, and 
purely advisory group. These outsidesdirecter. 
should be part of the ruling ‘organ of VehnesBsoard7 ean 
forced to take major responsibility for the 
judgments that they make. Through this vehicle the 
Board executives will learn first-hand what their 
clientele is thinking and seeking. It should also 
help teach these outside interest groups something 
of the difficult real-life compromises which are 
necessary among the competing ideals in 
compensation. =[p.. 130] 


The existing Corporate Board is composed of the 
Board's Chairman, the Vice-Chairman of Administration, 
the Vice-Chairman of Appeals, and four Commissioners of 
Appeals. 


The new Act provides for a Corporate Board with an 
executive core and a number of outside directors, on the 
model of the Board of) Directorssof 44 umagouepupiicHor 
private corporation. 


The executive core will be composed of the Chairman 
of the Workers' Compensation Board, the Vice-Chairman of 
Administration, and the Chairman of the new Appeals 
Tribunal. They will be joined by outside directors with 
demonstrated experience in and understanding of workers' 
compensation; these directors will be drawn from the 
ranks of labour, management, medicine, vocational 
rehabilitation, occupational health and safety, and the 
economics of income maintenance. 


The new Board will be given support by a new policy 
planning secretariat attached directly to the Board, 
created to carry out empirical research and sustained 
policy analysis. 


ILLUSTRATION : 


Under the existing Act, although 
the Board has been moving towards a more 
sophisticated approach, policy-making at the Board 
is an in-house procedure. It depends heavily upon 
individuals who have considerable experience with 
the problems of the compensation system, but whose 
administrative responsibilities severely restrict 
the time available to them for reflection on future 
directions of the program as a whole and for seeing 
thatrthe necessary strategic planning is carried 
Out. 


Under the new Act a policy planning secretariat 
will be created to enable the new Corporate Board to 
analyse specific problems, to solicit recommend- 
ations from the experienced staff of the Board, and 
to keep abreast of alternatives being proposed or 
administered in other provincial or national 
WueesSaruCtLons. 


The Board will be in a position to issue 
discussion papers on contentious policy issues 
detailing its tentative conclusions and inviting 
reactions from the public. The outside directors 
serving on the Board should be well-positioned to 
stimulate dialogue between the various constit- 
uencies in the workers' compensation system and the 
Board itself. 


When all discussion is concluded, the Board 
will issue a statement detailing the policy 
objective and the means by which it is to be 
achieved. Later, implementation of the policy will 
be monitored by the Corporate Board, and the results 
of research on its effects will be published. 


14. THE OFFICE OF THE WORKER ADVISER SHOULD BE 
EXPANDED AND MADE INDEPENDENT OF THE BOARD 


The need of workers' compensation claimants for 
representation and assistance is well established. The 
Board itself now employs three Worker Advisers to assist 
workers with their claims and to represent the worker in 
an appeal hearing if this is necessary. 


Although the claimant has a right to legal counsel 
or to representation through his trade union or an 
injured workers' organization, such representation is not 
and should not be a necessity. 


Professor Weiler reported on this as follows: 


"In 1979 Worker Advisers dealt with 1,666 requests 
for assistance, conducted 1,337 interviews of 
claimants, and attended 226 Appeals Adjudicator 
hearings and 528 Appeal Board hearings on behalf of 
the claimant. Of the appeals in which the Advisor 
was involved, 131 were allowed by the Appeals 
Adjudicator and 107 rejected, while 221 were allowed 
by the Appeal Board and 277 rejected. In addition 
to this 50% success rate at the formal appeal stage, 
the Advisors took 37 cases. back to the claims 
adjudication branch with new material, of which 32 
were allowed, and another ten cases back to the 
rehabilitation branch, of which six were allowed. 


I heard some comments — not surprisingly from trade 
unions, injured worker groups, et al. — that the 
Worker Advisers were not useful instruments, because 
they suffer from an inherent conflict of interest 
between the injured worker whom they represent and 
their employer, the Board, whom they are 
challenging. The suggestion was made that the 
institution be dismantled and the money saved used 
to finance private efforts at representing 
compensation claimants. The figures quoted may be a 
sufficient answer to this suggestion. In my view, 
the office of the Worker Adviser should be expanded 
and made more accessible, rather than contracted. 
But. to meet the objection, the anstitutlonesnouldms 
revised in accordance with the general principles 
which I have formulated for administration of 
workers" compensation. ip. 124] 


; The new Act provides that the Office of the Worker 
Adviser will be, transferredmito thesMinistry sobmuavour. 
The Ministry will select, pay, supervise and provide 
office space for the Advisers, with all costs charged to 
the Workers' Compensation Board. 


ILLUSTRATION: 


Under both the existing Act and 
the New Act a claimant experiencing difficulties 
with the system will be able to enlist a Worker 
Adviser to provide assistance at the various appeal 
levels. 


The fact that the assistance is provided by the 
same organization whose decision he is disputing, 
under the current system, sometimes diminishes 
the confidence of a claimant in his representative 
— particularly if he is making use of this service 
at the appeals level. Relocating the Worker Adviser 
ipechne Manistry of Labour should @sigqniticantly 
reassure the claimant that he has been fairly 
represented, even if the final decision on his case 
is adverse to his claim. 


15. A NEW OFFICE OF THE EMPLOYER ADVISER SHOULD BE 
ESTABLISHED TO BE INDEPENDENT OF THE BOARD 


There are no Employer Advisers under the existing 
system, although they would be of evident value, 
particularly to small businessmen. 


At present, employers — or any other party or 
representative, such as trade unions or legal counsel — 
may obtain information and technical assistance by 
calling a Counselling Specialist in the Claims 
Information and Counselling Services Branch; however, no 
Board service is available to represent thegemplovyereac 
the appeals level. Moreover, the small businessman has 
no access to the impressive network of union and 
community legal service representation which 1s available 
to injured workers. 


The new Act therefore provides that an Office of the 
Employer Adviser be created with a mandate similar to 
that of the Worker Adviser. This Office will be 
established in the Ministry of Labour — separate from 
the Worker Adviser — and the Ministry will select, pay, 
Supervise and house the Employer Advisers, with all costs 
charged to the Workers' Compensation Board. 


ILLUSTRATION: 


Under both the existing Act and the new 
Act an employer experlencingfdvin veut iesmw itnmeic 
system is able to obtain information from a 
Counselling Specialist. The new legislation 
provides employers with the additional assistance of 
an Employer Adviser. 


Particularly in view of the proposed mandatory 
experience rating of individual firms, an employer 
who wishes to lodge an appeal may seek not only 
information but also representation. Small 
businessmen are now faced with the unpleasant choice 
of retaining expensive legal counsel or attempting 
to represent themselves. 


Under the new Act the Employer Adviser will be 
available to assist and represent this small 
businessman. Just as in the parallel Office of the 
Worker Adviser, locating this service outside the 
Board should serve to increase the employer's 
confidence that he has been fairly represented, even 
if the final decision on his case is adverse to his 
POSLEZON, 


16. FULL ACCESS TO CLAIM RECORDS SHOULD BE MADE 
AVAILABLE TO THE EMPLOYEE AND HIS REPRESENTATIVE; 
THE EMPLOYER AND HIS REPRESENTATIVE SHOULD BE 
GRANTED ACCESS TO THOSE RECORDS DEEMED RELEVANT BY 
THE BOARD IN CASES WHERE THE EMPLOYER CONTESTS 
EITHER AN APPLICATION FOR COMPENSATION OR HIS 
ACCOUNTABILITY FOR COSTS. 


The changes in the administration of workers' 
compensation presented up to this point will permit 
greater participation by the parties in difficult cases 
at the primary adjudication stage, will establish 
external appeal bodies to review decisions made by the 
Board, and will provide advice and representation to both 
workers and employers who must deal with the system. 
Each of these reforms depends for its success on the 
eectivacy and the? availability of > the® information 
contained in the Board's case files. Under current 
procedures neither party to a case has full access to 
PielominrOrmaciOons IneOrder. to, check 1ts reliability, 
although there has been a movement to fuller disclosure 
in recent years. 


At present, the Board prepares for the parties 
Summaries of all reports and documents in the claim 
Pele seein addition, the Board provides access to) its 
miles to a party*s representative, but not directly to 
the employer or employee. Furthermore, the 
representative must sign an undertaking not to disclose 
the contents of the file to the party whom he 
represented. 


The primary justifications offered for the existence 
Piaesuchs Gagorouse contidentiality practices ares (1) 
humanitarian concern for the worker (e.g., cases in which 
ZiemramlivedGctor has dvagnosed a fatal condition but 
does not yet feel that the patient should be informed of 


Hip ftand  (2Zyathes need tov elicits frank reports from 
physicians, co-workers and other sources on the nature, 
Sargin, and=currentystatus of avworker!sedusability. The 


issue of premature disclosure of medical information to 
the worker can readily be resolved through cooperation 
Weel themworker! smodOCtOL.= sAS* fora the sprobiem- of 
procuring candid statements about a worker's condition, 
Professor Weiler makes the following point: 


"The Board now provides summaries of the reports in 
its files. It shows the entire file to the worker's 
representative. This material is bandied about in 
hearings of contested claims attended by the injured 
worker and often by his employer. Ultimately the 
Appeal Board renders a written decision with reasons 
referring to asimuch’ of the material as, is 
relevant. Among those observers with whom I 
discussed this matter, there was a consensus that it 


did not take a particularly astute claimant to 
identify any outside source of damaging informtion. 
Thus the current halfway disclosure policy gives the 
Board the worst of both worlds. The Board's 
practice already generates enough leakage to have 
the impact it fears upon doctors and others who 
might worry about disclosure (a step that was taken 
in Quebec for all compensation appeals since 
January L980) ape leo] 


As a INIatter of equity and natural) juseicestiisprult 
disclosure should be extended to the employer as well as 
the employee. To meet concerns about the violation of 
the confidentiality of private personal information, 
however, disclosure to employers will be limited to 
contested cases, and the Board will have the discretion 
to screen these requests to ensure that only material 
directly pertinent to the issue/ain’ dispute issdtsceloseds 


The new Act thus provides that copies of the claim 
files, including medical reports and opinions, be 
provided on request to the claimant or his represent- 
ative, and that relevant informtion in contested cases be 
made available to the employer or his representative. 
Moreover, the Board will notify the claimant or his 
representative of the information to be disclosed to the 
employer. Either party may appeal the Board's decision 
inthis «regard. 


ILLUSTRATION: 


A worker suffers a back injury, claiming 
that it occurred on the job with his present 
employer. The employer contests the claim, casting 
doubt on whether the injury was in fact related in 
whole or in part to the worker's current employment. 


Under the current system neither the worker nor the 
employer seespthe actual reportsianethiesrclarmnei les 
The representative of these parties are allowed to 
see the reports — even to take notes while looking 
at them — but cannot photocopy them or reveal their 
contents to the parties, who must settle for 
summaries of the file's contents. 


It is easy to understand how the party aggrieved by 
a decision may conclude that the adjudicator or 
Appeal Board erred and, in the absence of bias, must 
have done so on the basis of information which was 
not disclosed. @Withoutmaccess: tomthat sinrormation-s 
how can the party be entirely satisfied with the 
initial verdict? \And yet? iffafurthervappeal iste 
be made, on what materials can it be founded? 


Under the new system the worker will be able 
nO GEOnUye tom SeomtnemGepOrts min stniempile but also to 
request that copies be provided to him. The 
employer contesting the claim will have access to 
Chee samemt Cportse to ithesexitent that) they are 
me leva el iescnempackerlyuLyacascaun this 
illustration, the worker may find that a medical 
report does not include the results of tests he 
remembers undergoing. The employer, on the other 
hand, might discover information about the worker's 
previous employment which could form reasonable 
grounds, for appeal ‘or which would correct an 
erroneous impression held by the employer, thus 
reconciling him ito; the Legitimacy of the claim. 


17. A MANDATORY EXPERIENCE-RATING PLAN FOR INDIVIDUAL 
EMPLOYERS SHOULD BE INSTITUTED 


Workers' compensation is financed entirely by 
employers who do business in the province. Employers* 
ave placed into°one of 108 Mating ~GroOupsme The Board's 
actuaries then calculate the assessment required from 
each group of employers, based on the projected number 
and cost of claims likely to arise. These assessments 
are expressed as rates of, say, $1.65 per $100 payroll; 
all employers in a rating group must pay the same 
assessment rate. 


During Weiler's hearings, many employers requested 
that a system of mandatory individual experience rating 
be introduced, whereby the Board would calculate the 
accident and compensation experience of the individual 
employer, and would vary as an individual firm's 
assessment according to this record, through a system of 
surcharges or refunds. 


Weiler cautions, however, that the adoption of such 
a plan "may generate further contention and litigation 
under the statute, not so much about the application of 
more complex rating formulas as about individual claims 
whose validity employers may be more inclined to contest 
because of the immediate impact on their own costs". 


[p.- 84] He notes, however, that there is already a 
"modest" experience-rating plan operating under the 
current Act; this plan is voluntary in the sense that aie 


comes into effect only when chosen by the majority of 
employers in a rating group. Weiler found no evidence 
that there was more dispute over claims associated with 
employers who are already partly or wholly accountable 
for the costs of each claim than with firms who are not 
part of the experience-rating scheme. 


"The Justification offered for suchta iplanm1s 
obvious: the reduction of -industrialaccidentcso a 
[Under the current system], those firms who are 
cavalier about occupational health and safety, who 
may be tempted to save money at the risk of their 
employee's well-being, will share equally in the 
benefits of safety investments made by their 
competitors... An individual experience rating plan 
can be the instrument through which workers' 
compensation may be modified towards a fairer 
allocation of the costs of industrialeaccadents 


i.e., Schedule 1 employers, who are most of the 
employers in the province. Schedule 2 employers do 
not participate in the collective liability scheme. 
Thus, they are, by @éfinition, individually 
"experience rated". 


among =employerseas™a Group. =Presumably,"1t will 
also provide business with a structure of incentives 
which favour, rather than hinder, investment in 
accident prevention and vocational rehabilitation." 
[pp. 83-84] 


He concludes, "I firmly recommend that individual 
experience rating now be made the rule rather than the 
exception in Ontario workers' compensation." [p. 85] 


The proposed new experience-rating plan refunds or 
charges (as the case may be) half the difference between 
60% of the average assessment due to the Board in the 
Past three years and 100% of the average: value of 
benefits awarded to the firm's employees in the last 
three years. There are also provisions for restriction 
of the maximum charges in order to ensure that firms are 
not subject to sudden cost increases which could unduly 
affect their financial viability, and for reviews every 
three years so that changes which will improve the scheme 
can be made on a regular basis. 


ILLUSTRATION: 


The following table shows how a firm 
would havé its experience-rated refund calculated 
under the new system. Data are from the three years 
HSNiis) tegetaloxbtepat Bull Keg 


Assessment 

rate per Value of 

$100 Assessable benefits 
Vean payroll payroll Assessment awarded 
AS) SO SOmmiloLron 23.505,000 $100,000 
1980 ES) Gamiiinon 417,000 300,000 
LO Sel. Vie 7 Aes Dhakoye 507,000 150,000 
3-year totals SO Ate ees 1010) $550,000 
3-year average 424,833 1635333 
60% Of 5-year 
average 254,900 


THUS, mae erlinds Oines 35+, 7.056 (sl se. One=—naliwof 
S254), 200MM nusmolos7 305 )) wOULG be payable to the 
company. 


18. A WORKER SHOULD ACCEPT AVAILABLE WORK DEEMED 
SUITABLE BY THE BOARD, OR LOSE EQUIVALENT 


COMPENSATION 


An earlier proposal (#2) requires that employees 
receive 90% of previous net income in temporary 
compensation benefits. This high level may, in some 
instances, constitute a powerful incentive to not return 
to work after an injury has healed: 


"Many of the jobs to which injured workers must 
teturn, or which they must: £ind7 are, noe svenuy 
attractive. I have mentioned the pain, the personal 
disruption, and the retooling of skills which may 
confront the disabled worker. <Themiactethacwmion 
every dollar earned from that effort, he must give 
up a guaranteed 90 cents in compensation benefits 
definitely presents an incentive problem which has 
to be faced... 


There is a simple and direct response to this 
problem. The Workers' Compensation Board should be 
empowered to determine whether the disabled worker 
is capable of doing suitable work, whether that work 
is available to him, and whether he has refused to 
take such a job. If the response to these questions 
is positive, the Board will deem that the worker has 
earned the income payable in this job for purposes 
of calculating the actual wage loss from his 
injury. Such a judgment by the Board would require 
a tangible indication that suitable work was in fact 
available to this worker, presumably through 
evidence that the employer, the Board, or some other 
agency had made a specific Job Offer to him.eeAs 
well, if a worker refused to take the job, which 
might be a minimum-wage, low paying and low-status 
job as a night watchman, this would not cause 
complete loss of his compensation benefit, which may 
have been based on skilled construction tradesmen 
wages. It would mean only that the claimant would 
have docked from his total workers' compensation 
benefit the amount of earnings by which he might 
have mitigated his actual wage loss." [pp. 61-62] 


ILLUSTRATION : 


A $20,000-a-year construction electrician 
sustains a back injury, resulting in a 25% 
disability rating after rehabilitation. Under the 
existing Act his disability pension will continue 
regardless of offers or acceptance of future work. 


ee —  ——_—— ee —<— Ol ee —-—— Tr eee 


Hewistlatersoftered sal job ona construction 
Siterase<a sitqnalman,. £0r 512,000 apyeéar. = Under the 
new Act, if he refuses this work, the net income 
which he would have earned from this job would then 
be deducted from his pre-accident income, and 90% 
of the net difference would be paid to the worker. 
NOECmthat thes Boardemust) bewable Stoeverityethat ‘the 
job was available to him had he wanted it, and that 
he was capable of performing it. 


19. A WORKER SHOULD HAVE THE RIGHT TO RETURN TO HIS OLD 
JOB, IF HE IS ABLE; AND IF HE IS NO LONGER CAPABLE 
OF PERFORMING THAT JOB, HE SHOULD HAVE A LIMITED 
RIGHT TO ANOTHER SUITABLE JOB IN THE SAME 


ENTERPRISE 


An employee who is injured on the job and receives 
compensation benefits for that injury under the existing 
Act enjoys no statutory right to re-employment. Yet the 
need to secure jobs for injured workers is too 
significant to remain unaddressed by the legislation. 
One solution to the problem is to mandate re-employment 
with the employer at the time of injury, insofar as this 
is reasonably possible. 


Professor Weiler reports that 


"linost] collective agreements (although by no means 
all of them) now provide such a ~2gnt or scecaae 
Non-union employees must rely on the discretion of 
their employer, who might well prefer to retain a 
replacement. I believe that, in fairness, the 
interest of the injured employee, who may have 
invested a good part of his working life in 
acquiring seniority in an enterprise, but who became 
a casualty of the operation, should take priority 
over the expectations of a person newly hired to 
Fill that vacancy. (In (fact, Va icomstiesales) 
stronger argument can be made for this principle in 
the present context that in the case of striking 
employees who now enjoy such statutory priority over 
their replacements). 


What of the situation in which theminguredsworker 
has recovered, can perform suitable work, andienas 
employer at. the time of the. injamy enascuchmwou. 
available? The logic of my argument implies that 
there should be some statutory right of recallein 
this case. The employee has been injured in the 
service of this employer. He may have invested a 
large part of his working life in the tirm.) | evens 
he should find another job, he would not enjoy the 
security and amenities which come from lengthy 
seniority. And to find another such job, he may 
have to sell his house, uproot his family from their 
friends and schools, and move to another locality." 
[pp. 65-66] 


Further: 


"Suppo se that there 1s. sich a jobycin, this po lante, sou 
it is filled by an incumbent worker whose length of 
service with the employer is much less than that of 
the injured worker (perhaps even post-dating the 
injury). Why shouldn't the injured worker have a 


right. torbumpr the sjunior employee “owt of that job if 
it is the only suitable work available with the 
firm? Many businesses — at least those covered by 
collective agreements — now give senior employees 
SUCH Tae lghteinmthe! event: of atlayoff. =sls* not the 
need and the equitable claim even more compelling in 
the case of an occupational injury and permanent 
disability? The union leaders to whom I spoke about 
this problem were prepared to concede that if such a 
statutory seniority and bumping right were inserted 
in a Workers' Compensation Act, it should override 
special forms of departmental or job progression 
seniority established in their collective 
egrecnents.s (p.166] 


The new Act provides that a worker with a minimum of 
One year of service with an employer has a post-injury 
right of return to that job within two years. 


If the worker is not capable of again performing his 
Original job, he shall have a right of refusal on 
Suitable vacant jobs with that employer. 


If the worker has a minimum of ten years of service 
with an employer, he shall have "bumping" rights for a 
Sutiable job held by another worker with less than one 
year of service. 


ILLUSTRATION: 


A worker iS injured on the job after four 
years of service. He receives compensation benefits 
for his injury, and after eight months of absence 
from work, he is fully recovered. During that time 
his employer has hired a replacement worker, who is 
performing satisfactorily on the job. Under the 
existing Act the injured worker has no right of 
reinstatement in his old job, and the employer has 
no incentive to re-employ him. Under the new Act 
this employee will have the right to return to his 
previous job. 


As a further complication, let us assume that 
this worker is permanently incapacitated to a 
limited degree by his on-the-job injury. If his 
previous job involved heavy lifting, he might be fit 
tomrecirnesto work, but not: to hiseprevilous sob. 


Under the existing Act the worker's chance of 
being rehired by his original employer for some 
other job which he would be capable of performing 
would depend upon the goodwill of that employer. 
Under the proposed Act the worker's re-employment 
would be: legally assured) to ‘the rextent, thatii1teawgon 
opened up with his previous employer, and if the 
worker were capable of performing that job, the 
employer would be required to offer it to him. 


If this permanently partially disabled worker 
had ten years of service with the employer, under 
the new Act he would be assured of a job offer from 
his previous employer if that employer had any job 
which the injured worker could perform which was 
held by a worker with less than one year of service. 


20. AN EMPLOYER SHOULD OFFER RE-EMPLOYMENT TO AN INJURED 
WORKER IF SUITABLE WORK IS DEEMED TO BE AVAILABLE BY 
THE BOARD, OR FACE INCREASED ASSESSMENT COSTS. 


itetne “employer sis required by “statute tov offer 
Suitable work, the question of how to put this obligation 
into effect arises. 


Disagreements may Occur over what constitutes 
available work. The logical arbiter is the Workers' 
Compensation Board. 


If the employer refuses to offer suitable and 
available jobs to its disabled workers, it should have to 
pay for the additional wage loss thereby incurred by 
these workers. This will ensure that the other employers 
in the same rating group who are cooperating with the 
Board's vocational rehabilitation program are not made to 
subsidize the recalcitrant employer through an increase 
in their general assessment rate. 


The new Act thus provides that the workers' 
compensation assessment of the uncooperative individual 
employer be increased by an amount equal to what the 
Board deems to be the resulting loss of earnings by the 
worker. 


ILLUSTRATION: 


An injured worker is permanently 
partially disabled, unable to perform his original 
job. Under the mew Act he Nas a right to be offered 
another job which is vacant and which he is capable 
of performing. The employer, however, considers 
this injured worker incapable of performing a 
now-vacant job, and refuses to offer it to him. In 
this case the worker (or employer) would ask the 
Board to settle the disagreement. 


If the Board agrees with the employee's opinion 
of his capabilities vis-a-vis the demands of the 
Vacant job but the employer still refuses to rehire 
him, the employee will icontinue to receive 
compensation benefits of 90% of his net wage loss. 
The employer, however, will be charged each month 
with an additional assessment to cover 90% of the 
net monthly pay which the employee would have 
received in the new position. This supplementary 
payment is designed to relieve the compensation 
system of the burden of the employer's 
recalcitrance, in precisely the same way that the 
employee is required to accept offered employment or 
have his benefits docked (see #18). 


21. EMPLOYMENT DISCRIMINATION FOR SEEKING AND/OR 
RECEIVING BENEFITS UNDER THIS ACT SHOULD BE 


PROHIBITED 


Employment discrimination against injured workers is 
a practice which some feel might become more common as 
employers are granted greater access to claims files. 


Professor Weiler believes that 


"the Workers' Compensation Act should contain an 
explicit prohibition against and an effective remea@ 
for discrimination in employment simply because 
someone has been awarded workers' compensation 
benefits. I do not mean to suggest that it is 
illegitimate, a priori,’ for an vemployer to ewariiaace 
know whether an employee has been injured at work 
and/or is still suffering, from a disability .But ee 
is improper — and it should be illegal — to 
penalize an employee for having exercised his 
statutory right to file for) compensation mommce 
refuse to hire an employee because he once received 
compensation benefits for an injury which either has 
left no disability, or, in ‘any event, cannoUraiiees 
his performance on the job in question." [p. 64] 


In fact, it is the view of the Government that the 
proposed new Human Rights Code does extend such 
protection. To the extent that it may be necessary, the 
justification for this protection is explicitly restated 
in this White Paper. In light of the applicable 
provisions in the proposed Code, no additional ban on 
this one kind of employment discrimination has been 
included in the draft Workers' Compensation Act, 
attached. Should future interpretation of the Human 
Rights Code reveal that such protection is absent or 
inadequate, appropriate remedial legislative action will 
be taken. 


COSTS 


The cost of the proposals outlined in this Paper is 
central to any public discussion of a revised system. 
Indeed, many of those who responded to Professor Weiler's 
report placed great emphasis on the necessity for full 
disclosure of any projected estimates of the costs of the 
new program. 


This section provides a description of the cost 
material developed by the Board as well as of the methods 
used to obtain it. The cost of new accidents expected to 
occur in 1981 was estimated, both under the proposed 
system and under the existing scheme. These estimates 
were developed) by the Board"s Sta£k£t Actuary, and were 
confirmed by the Wyatt Company, which was retained by the 
Ministry to provide an independent actuarial review. The 
reports of both the Staff Actuary and the Wyatt Company 
are,attached as Appendix I1. 


It is a complex task to estimate future costs for a 
system such as workers' compensation, because precise 
projections must be made- about such matters as the nature 
Ors Claims) tikely to’ arise, future inflation, adjustments, 
the earnings of the Board's investment portfolio, and so 
on. This complexity is compounded when such estimates 
must incorporate the package of innovations presented in 


this paper. In many instances, no precedent exists under 
the current system. A case in point is that of wage-loss 
benefits, as described in proposal #4 above. Periodic 


payments to permanently disabled workers are to be 
awarded only where wages are actually lost due to 
impairment. No data exists on the probable extent of 
Such losses,=so it was necessary for the Board to 
undertake a survey of recently disabled pensioners to 
determine the average extent of earnings losses. 


A variety of other assumptions had to be made to 
permit a projection of the costs of the new system: that 
workers' reported earnings would equal their actual 
@€arnings; that they would disclose their true number of 
dependants for the purposes of calculating net income; 
that workers in receipt of permanent pensions would not 
change their behaviour to resist promotion or overtime 
work and thereby forego additional compensation benefits. 


Yet, despite the number and nature of assumptions 
necessary in an exercise of this sort, the Board is 
Contadentatiatmtnes results: obtarned: represent they best 
possiblesestumatceote probables costs. eThesesresults were 
affirmed by the external actuary investigating the 
methods used by the Board. 


Table 1 summarizes these cost results for 
compensable accidents expected to be incurred titer See 
Three cost totals are presented for the sake of 
comparison: the cost of the current Act if existing 
benefit levels and ceilings are frozen (column 1), the 
cost of the current Act with the added assumption of 
periodic inflation adjustments (column 2), and the cost 
of the new system (column 3). 


The first set of estimates (column 1) was prepared 
to establish the Board "s proposed 198) assessment rates 
and was supported by Eckler, Brown, Segal and Co. Ltd., 
the Board “s@consulting actuarress | ThevassessmenGeraces 
emerging. from this calculation are now in vroncemton 
1981. Yet because the Board and its actuarial advisers 
have considered it inappropriate to anticipate future 
legislation, column) 1 figures make? now allowance fored 
continuation of the current adhoc practice! ormincreasur, 
the earnings ceiling and benefits. From a practical, 
historical perspective, though, this is clearly an 
artificial assumption. Existing pensions are regularly 
adjusted by the Legislature, and employers eventually pay 
the cost of this through their assessments. MThus, the 
cost estimate in column 1 is not a realistic base from 
which to compare the current system with the new one. 


. For this reason the figures contained in column 2 
were: prepared) by “the Board Actuary sa iieymaccwDascame 
the benefit structure contained in the current Act. 
However, they also reflect the assumption that future 
payments for pensions awarded under this Act would be 
adjusted annually to allow for price inflation,—and also 
that the minimum and maximum levels would be adjusted 
annually in light of changing wage levels in the 
province. For the latter purpose the Actuary simply used 
the same criteria adopted in the four ad hoc adjustments 
from 1974 through 1979. In’ sum, the “figures! income 
represent the best estimate of what would be the eventual 
cost] of claims madeviny 1981 sunder tthemcurrentrAccu. 


Turning now to the new system and the figures 
contained in column 3, it was necessary to make a number 
of precise assumptions about how they major’ revisions 
would operate. Following are the crucial actuarial 
definitions and methods: 


ie Maximum Earnings of 250% of Average Industrial Wage 
(Ontario) 


The proposal to increase the ceiling for maximum 
averaye earnings to 250% of the average industrial wage 
for Ontario Wvieldsta max imumeotes 4600 0'0n 1 nel cae 
Consistent with prior practice, each year's maximum is 
assumed to apply to accidents occurring in that year and 
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to temporary compensation based upon recurrences during 
that “yeat-. 


2. Wage Loss 


Under this proposal the current system of awarding 
permanently disabled claimants a pension based upon 
impairment of earnings capacity is replaced by a system 
under which payments are based upon wage loss and where 
current earnings may include deemed income for those 
workers who do not take work that is both suitable and 


available to them. 


Included as well under this heading is a conversion 
of survivor benefits from the current flat amountyco 
amounts based on the deceased worker's prior earnings and 
adjusted in light of “such  critenlarasmthe wagemormtic 
spouse and the presence of children. Since calculation 
of the actual wages lost by permanently disabled 
claimants is not routinely required under the existing 
program, new information was required to evaluate this 
proposal. A survey was undertaken in August, 1980, of 
claimants then being evaluated for permanent disability. 
The results of this survey indicate that total payments 
for permanent disability under the two systems will be 
almost the same. 


Fe Capa POLtcet 


Under this proposal, the current plan's failure to 
recognize that C.P.P. benefits are paid to permanently 
disabled workers and to survivors is rectified by the 
inclusion of an Offset orm C.eaLe 


The C.P.P. offsets to permanent disability benefits 
require a somewhat arbitrary judgment, due to the lack of 
data and of guidelines for determining if a claimant's 
C.P.P. disability pension should be recognized.) Thus, 
the actuaries have assumed that the wage-loss estimate 
includes provision) for a C.P.P. Ortseupmandmtnarmtnc 
program's permanent total disability cost would increase 
by 4% if the C.P.P. offset were not! present. 


For Survivor benefits, “the Situation sis much 
Clearer. Subject to -eliigibilitty ’ruleesretatcdmtomcGer eas 
contributions, all beneficiaries are entitled to C.P.P. 
benefits. Thus, after allowing, fonesuch tems easmture 
benefit maximum, a C.P.P. offset reduces survivor 
benefits by 20% (although, overall, these benefits are 
Significantly improved by other facets of the new 
program). 


4. 90% Net 
Under this proposal, total disability benefits will 
bescanvertedmtos90 eof wnetewages where; on “an annual 
basis, net wages are set at: 
(a) Gross wage 
LESS 
(bjs fEederaleand: provincial «taxes on (a)*. 
LESS 
(c) Employee C.P.P. contributions 
LESS 


(apemsemploy Genuine G. contributions. 


For permanent partial disability the same approach 
has been taken except that the 90% is applied to: 


(a) The net of the inflation-adjusted, pre-accident 
gross average wage 


LESS 


(6b) The net of the current actual/deemed gross 
average wage. 


For surviving spouses of 1981 fatalities, the same 
eopooachehas been taken sas was for totalwdisability, 
S~copleciat the 90 ses weplaceduwith 75% in cases. were 
there are no dependent children. 


In addition, allowance is made for the set minimum 
of 50% of the average industrial wage for Ontario. 


ah Retirement Benefits 


Under this proposal the annual benefits available 
from age 65 are assumed to be 1/40th of adjusted benefits 
(excluding any lump sum) received betwen the first 
anniversary of the claimant's accident and attainment of 
age 65. In this regard, an adjusted benefit equals: 


(a) Actual benefit received 
TIMES 


(DJ) meLnce produc teotmeachwor Gphesintlationmadg ustment 
Factors used in each of the years following the 
year of payment. 


Zs Computation of taxes includes allowance for the 
claimant's family members, all of whom are assumed 
to give rise to the exemption available for family 
members whose net income is zero. 


In this way the claimant will receive the equivalent 
of the benefits provided by the most generous registered 
pension plans allowed under Canadian Legislation, i.e., 
the 2% Final Average Earnings plans with annual 
post-retirement adjustments and no OLESsSet SiO rac wo. Er 
Thus, this proposal not only make up for aliglosreGypere 
retirement income, but also matches the most generous 
benefit available from registered pension plans. 


An analysis of new permanent disability awards made 
during 1980 shows that the average age at the date of 
award, weighted by amount of pension, was 47. Thus it is 
appropriate to assume that the average claimant will 
incur a 50% reduction in benefit at age 65- 


6. Lump Sums 


Under this proposal, a lump ysum based@on e255, times 
the average: industrial wage in Ontarioywseypaldmtomcach 
surviving spouse and to each permanently disabled 
claimant pp. the “atter™ in? propo ptionwtomtieadejtweceon 
disability as determined from the "permanent disability 
rating schedule" -- adjusted in each case for the 
worker's or spouse's age. 


Te Fringe Benefits (Other Than Retirement Benefits) 


Due to the uncertainty about how to compensate for 
fringe benefits, and the fact that the employer will be 
required to maintain fringe benefits for a certain ‘period 
(as many of them do even now), the fringe benefit 
proposal -- with the important exception of pension 
contributions -- has not been included in these cost 
estimates. 


In the final analysis, the relevant cost comparison 
is between the figures in columns 2 and 3, the cost of 
1981 accidents under the current Act (assuming future 
inflation adjustments) versus the cost of the new system 
as applied to this same population of claims. The new 
scheme would cost $642 million in benefits this year 
versus) $620 million, for the current SACE Nea cEo22 
million additional cost is not inslibstantiall-sbutpeto scum 
1t in perspective, it represents only a 3.5% increase in 
current benefit payments. In the Staff Actuary's view, 
this means that the projected costs of the new Act are 
essentially of the same magnitude as the estimate for the 
current program: "The costs in respect of compensable 
accidents expected to be incurred in 1981 are 
Substantially of the same order [as those under the 
current system]... The relative costs of 1981 accidents 
may be imputed to accidents expected to be incurred in 
the years following 1981 although the potential for 
divergence due to numerous factors increases as one goes 
further into the future". (Opinion of the W.C.B. Staff 
Actuary, attached). 


It was mentioned earlier that an independent 


actuarial firm (The Wyatt 
used fini arriving at. these 
Beneratedy bye thems Their 


OUR OPINION 


COMseiiia .COnt somedmtnes methods 
estimates and the figures 
conclusions follow: 


In Our opinion the methods, assumptions and 
data used to make the actuarial evaluation are 
adequate vand= suriicrent) ito,'the: purpose, and: the 
results of that’ evaluation are reliable and we 
concur with the opinion of the Staff Actuary as 
presenteqa “in his* report; subject to the! following 


comments. 
Indexing of Pensions 


The indexing of 
is evaluated on 
average, in the 
invested assets 
by 2% per annum. 


in Course of Payment. 


pensions in course of payment 
they -assumptiones that, on 
long-term, investment return on 
exceeds the adopted price index 
FOmmcnIS purposes Tteais not 


Significant whether the index is the Consumer 
Price Index (All Items - Canada) or the Gross 
National Expenditure Implicit Price Deflator 

for personal consumption expenditures. 


TACwasSUMpEIONNOL ean Ztanetereal= rate, of return 


is, in general, 


acceptableming them context. of 


historical relationships over the long term and 
alsowby reference to economic fundamentals. 


Nevertheless, the Board, like many fixed-income 
funds, has not achieved such a net real rate of 


return over the 


ten years ending December 31, 


1980 or even over the thirty years ending 
Decembem oye 1 IVb Ue winrsmissuemdoes not 


directly relate 


to the Board's fixed-income 


habitat for investment purposes, but reflects 
the impact of unanticipated increases in the 
Gave, Omani ration: 


The assumption of a 2% net real rate of return 
constitutes a reasonable expectation but it is 
exposed to a sequence of unanticipated in- 
Credsecm i nmathestarceOLrm int atzon. salen isenot 
Oun=ObJective’ to sconsider, that the™unsatis-— 
PACCOLyemInvestment Outcomes tor a Lunds having 
fixed-income securities is mirrored by a gain 
to those sectors of the economy which issue 


such securities. 


Wet-also think te ws not 


useful to expect that a substantial fund should 
move Out of deteriorating securities in advance 
OL BOcnemaninanChaleamacket = participants. 


We, therefore, conclude that the desired 
objective of a 2% real rate of return does impose 
considerable requirements upon the Board and that 
the fund should have the broader investment power 
needed to cope with such requirements. Given this, 
we consider the assumption to pe ja) sound! "actuarial 
assumption for the long term assessment of the 
proposals. (The Wyatt Co., Report (ton coca Minis uny, 
of Labour Concerning Costs for Compensable Accidents 
Pursuant to "Reshaping Workers' Compensation for 
Ontario; OU. 


EXISTING CLAIMS 


This paper has been produced in response to 
PLOLessou Pauls Weller'!s first neport,- entitled "Reshaping 
workers! Compensation for’ Ontario”".s That report 
contained recommendations for a new Act to cover new 
claims, and the Government has taken steps to translate 
these recommendations into a draft Bill reflecting these 
changes. 


However, still unresolved is the problem of how to 
treat workers whose injuries occurred under the existing 
Act, tens of thousands of whom have already been awarded 
term disability benefits by the Board. Professor Weiler 
G@ealt with this only -in ‘passing: 


"These proposals for adjustment of pension benefits 
to inflation, like the other recommendations in this 
Chapterm sare put forward as the «model! *for fair -and 
sound disposition of future compensation claims. No 
attention was paid in the course of my Inquiry to 
Ehemquest1on of which if any of (these proposals is 
EGe Des appl ited |retroactively into existing pensions. 
Pahave Note worked oul sin my Own mind a detailed 
DRucpEimts ror tthe transition in the new isystemy if 
andmto “the extent «that! this “is:ito “be the) will of the 
hegistacune.. sOnethe:OLienenand, ssome= issues, 
Pamurculanly that of fintvatilonmadjustment, «cannot be 
avoided. Nor is there any entirely happy way to 
Breatesthe =problem.s — One of the tstrands ‘of my 
argument in this chapter is that periodic pensions 
should be confined by the Board to those those cases 
ie which therelvis an’ actual “wage loss; inter*alia in 
order to make the task of inflation adjustment more 
Manageable and less threatening. But the vast 
majority of existing Board pensions are now paid to 
people whosare cluliyiback eat iwork (orgwhow are 
receiving disability pensions or retirement 
income). On the other hand, these pensions were 
awarded under a legal framework which gave no 
Guarantee of protection against "future sinflation. 

My Own inclination is to follow the lead of 
Saskatchewan on this issue, and to confine the right 
to inflation adjustments to those existing 
pensioners who come forward to establish that they 
are suffering an actual loss of net disposable 
income according to the criteria for the new 
structure of benefitse” [pp. 76-77) 


The attached draft Bill does not include statutory 
language specifically addressing this complex set of 
issues. However, it is believed that the following 
principles should be the base for their ultimate 
resolution. 


First, no injured worker with an existing benefit or 
claim will be forced to transfer to the new system. Each 
such injured worker will be allowed to elect either (a) 
to continue to be dealt with under the existing Act, or 
(b) to have his situation appraised under the new Act. 
This choice will not have to be made at once but will 
remain available for the duration of existing claims. 
Those workers electing to remain under the old Act would 
not be eligible to have their pensions indexed for 
inflation. 


Second, those workers who were injured previously 
but who elect to transfer to the new Act will have their 
benefits recalculated on the basis of actual wage loss. 
Only such recalculated benefits will be eligible for 
anhual adjustment to. future inflations = Ehesinguced 
worker's actual wage loss will be compensated in the same 
way as if the injury were suffered and compensation 
awarded after the new Act came into effect, but the 
earnings ceiling applied ‘to these. prior) injuries wilivbe 
set at the historical level of approxiamtely 125% of the 
average industrial wage. 


Third, no existing Workers' Compensation pensioner 
transferring to the new scheme will receive a lump-sum 
award. Only actual wage loss will be compensated. 


Fourth, dependent survivors receiving benefits under 
the existing Act will not be allowed to transfer to the 
Jurisdiction of the new Act, due to the substantial 
differences in overall approach. They will however, be 
granted an annual adjustment to the existing Act's flat 
benefits on a basis consistent with the adjustments being 
made by Regulation for claims filed under the new Act. 


Fifth, the new appeals system will handle claims 
which predate it only in respect of decisions which must 
be made about benefits extended to claimants under the 
new Act. rie ns eae 


Assuming the adoption of these five principles, it 
is expected that workers who are experiencing a 
Significant wage loss will elect to come under the 
umbrella of the new Act at such time as their wage loss 
exceeds their existing pension benefit. 


On the other hand, disabled workers who have 
returned to work and are now suffering no actual wage 
loss would not be expected to move to the new Act, since 
they would be eligible for neither a lump-sum payment nor 
a wage-loss pension. It is anticipated that they will 
remain under the umbrella of th existing Act, even though 
the annual adjustment of benefits under the new Act will 
not apply to them. Receiving a lifetime, non-taxable 


pension in spite of having suffered no wage loss may be 
considered» the equivalent, in their case, of the lump-sum 
payment accorded by the proposed legislation. MTherefore, 
they will neither be disentitled by the new Act, nor 
benefit irom it. 


The existing appeal system will not be abolished 
immediately, but it will be phased out over the coming 
Pedtomag itsecaseload declines, The reality is that if 
the new appeal system were to be assigned responsibility 
for appeals involving matters already decided on old 
claims, it would be deluged. 


ILLUSTRATION: 


A worker with a disability now rated at 
20% of his pre-accident earnings of $15,000 was able 
to return to work at his old job with no actual wage 
loss, but under the current Act was awarded a 
Ebvietime pension o£ $187.50+a month. This,worker 
does not choose to transfer to the new Act, since to 
do so would end his pension. He therefore stays on 
pension under the existing Act, although this 
pension will not receive future adjustment, either 
annually undermtneunew Act OG, sporadically gas 
mNndeE AtLhe rex rsting AAck. 


Another worker is rated as 50% disabled. He had 
Pee-accident <carhnangs of $25,000 sand now earns halt 
that amount. With a dependent spouse and two 
dependent children, his current monthly award is 
$578, and he receives no supplement. This worker 
would not likely transfer to the new system right 
away ~vbecause under 1t he would be eligible for a 
monthly award of only $499 (based on the difference 
between his pre-accident net earnings and current 
net earnings). However, in the not too distant 
future this worker would elect to transfer. His 
monthly benefit “under the old Actywould stay <at 
$578, while his potential monthly benefit under the 
hew sy scem would |/bé adjusted annually to: inflation. * 


A third worker is totally disabled, with a dependent 
wife and two dependent children. His current 
monthly award 2S S938, but his actual income loss is 
$965. This worker may also be expected to transfer 
to the new system to take advantage of the 
Protection against future inflation. 


: For purposes of calculating wage loss a worker's 
pre-accident net earnings and current net earnings 
will be based upon gross earnings adjusted in time 
with the ceiling, i.e., with average industrial 
wages in the province. 


Finally, some reference should be made to the cost 
of allowing workers who are now recelving workers' 
compensation benefits to transfer to the new scheme 
outlined in this paper. 


The reports of both the Staff Actuary and the Wyatt 
Company refer to such costs. These estimates are based 
on the assumptions embodied in the five points noted 
above, and are outlined in greater detail in the Staff 


Actuary's report. 


The estimates themselves are summarized in Table 2, 
showing the cost to the Fund of future benefits to 
existing pensioners, whether or not they choose to come 
under thé jurisdiction of a new Act. = These e@iiguac. 
indicate that $259 million can be saved by allowing 
workers the option of transferring to the new scheme. 
This amount represents the difference between the cost of 
continuing to pay benefits for existing pensioners under 
the current system (assuming that periodic inflation 
adjustments will continue to be made) and the cost of 
accommodating such workers while allowing them the option 
of transferring to the new scheme (1.e., $3.79 billion 
versus $3.53 billion). 


It is anticipated that these savings will be used to 
meet unanticipated contingencies arising from the new 
program, to alleviate hardship in special cases, and to 
defray any additional administrative or transitional 
costs incurred. 


A final observation: while it is believed that the 
five principles set out above should govern the treatment 
of prior claims, the specifics have not been developed to 
the same degree as the twenty-one proposals of the new 
Act (although the assumptions in the attached actuarial 
reports have been based on these five principles). 
Comments and suggestions for further consideration are 
therefore invited. 
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Appendix I: Draft Bill to Amend The 
Workmen's Compensation Act 


BILL 


Re ysal. 


An Act to Revise 


The Workmen's Compensation Act 


HER MAJESTY, by and with the consent and advice of the 


Legislative Assembly of the Province of Ontario, enacts as 


follows: 


1.-(1) 


DIVISION I - GENERAL 


imethrs “Act, 


(a) 


(b) 


(co) 


(d) 


(e) 


Vr) 


(g) 


“average earnings" means the average earnings of 
a worker determined by the Board pursuant to 
subsection 20(1); 


"average industrial wage" means the average 
industrial wage in Ontario as determined annually 
Dy=the Corporate Board; 


"benefits" includes any compensation, medical 
aid, rehabilitation or any payment made to or on 
behalf of a worker, spouse, children”or 
dependants under this Act; 


"compensation fund" means the fund established by 
this Act for the payment of compensation and 
benefits under Schedule 1, the costs and expenses 
of the administration of this Act, and such other 
costs and expenses as are directed by this Act to 
De tpartdrout of =the compensation fund; 


"construction" includes reconstruction, repair 
alteration and demolition; 


"dependants" means such of the members of the 
family of a worker as were wholly or partly 
dependent upon his earnings at the time of his 
deathnweor who but forethe incapacity due to» the 
injury would have been so dependent; 


"earnings" means the aggregate of gross earnings 
of a worker from employment with the employer 
for whom the worker worked at the time of the 
injury and includes production bonuses, tips, 
gratuities, and allowances for room and board; 


(h) 


(i) 


(3) 


(1) 


(m) 


(n) 


2 


"employer" includes every person having in his 
service under a contract of hiring or 
apprenticeship, written or oral, express or 
implied, any person engaged in any work in or 
about an industry and includes, 


1. the Crown in right of Ontarclovandeany 
permanent board or commission appointed by 
the Crown in right of Ontario; and 


?. a Trustee, receiver, liquidator, executor 
or administrator who carries on an 
industry; and 


3. a person who authorizes or permits a 
learner to be in or about an andustryercem 
the purpose mentioned in clause n; 


"independent operator" means a person who carries 
on an industry included in Schedule I and who 
does not employ any workers for that purpose; 


"industrial disease" means a disease mentioned in 
Schedule 3, a disease resulting from exposure to 
a substance relating to a particular process, 
trade or occupation in an industry and includes a 
medical condition that in the opinion of the 
Board requires a worker to) beyyemovedeerthicr 
temporarily or permanently from exposure toa 
substance because the condition is a precursor to 
an industrial disease; 


"industry" includes an establishment, 
undertaking, trade, business or service; 


"injury' includes personal injury including 
impairment, disablement, disfigurement, or death, 
arising out of and in the course of employment, 
and includes, 


1. the result of a wilful and intentional acu 
not being the act of the worker; 


Zee the result of a chance event occasioned by 
a physical or natural cause; 


3. the result of tan Industral disease: 


"invalid" means physically or mentally incapable 
of earning; 


“learner" means a person who, although not under 
a contract of service or apprenticeship, becomes 
subject to the hazards of an industry within the 
scope of Part 1 for the purpose of undergoing 
training or probationary work specified or 
Stipulated by the employer as a preliminary to 
employment; 


(0) 


Ge) 


(q) 


(2) 


(s) 


(ct) 


"manufacturing" includes making, preparing, 
altering, repairing, ornamenting, printing, 
EInishing;epacking,) packaging, inspecting, 
testing or assembling and includes adapting for 
Us efOrssale-any-article, commodity or raw 
material; 


"medical aid" means medical, surgical, 
optometrical and dental aid, the aid of drugless 
practitioners under the The Drugless 
Practitioners Act, the aid of chiropodists under 
The Chiropody Act, hospital and skilled nursing 
Services such Sartifticial members and such 
appliances or apparatus as may be necessary as a 
result of the injury and the replacement or 
repair thereof when deemed necessary by the 
Board; 


"member of the family" means a spouse, father, 
mother, grandfather, grandmother, stepfather, 
stepmother, son, daughter, grandson, 
granddaughter, stepson, stepdaughter, brother, 
Sister, half-brother or half-sister, and includes 
a person who stood in loco parentis to the worker 
or to whom the worker stood in loco parentis, 
Wietie tm Gelhaveds EOunlil Dyeconsanguinity or not so 
related; 


"member of a municipal volunteer fire brigade" 
means a person whose membership has been approved 
either by the fire department of a corporation or 
its chief, or by a commission or board mentioned 
in subsection 2 or a duly authorized official 
thereof; 


“outworker" means a person to whom articles or 
materials intended for sale are given out to be 
made up, cleaned, washed, altered, ornamented, 
finished, repaired or adapted in his own home or 
On other premises not under the control or 
management of the person who gave out the 
articles or materials; 


"regulations" means the regulations made under 
thisrAct: 


"spouse" means either of a man Or woman who are 
cohabiting “and, 


1. are married to each other; or 


2. have cohabited immediately preceding the 
death of the worker, 


(ije Stommanmeriod1of not. less than five 
years; or 


4. 


(2) for a period of one year where there is 
a child born of whom they are the 
natural parents. 


(v) “superannuation fund" means the Workers' 
Compensation Board Superannuation Fund; 


(w) "worker" includes a person who has entered into 
or is employed under a contract of service or 
apprenticeship, written or oral, express or 
implied, whether by way of manual labour or 
otherwise, and includes, 


ihe a learner; 

2. a member of a municipal volunteer fire 
brigade or a municipal volunteer ambulance 
brigade; 

3. an auxiliary member ofa poltectrorce, 


4. a person deemed to be a worker of an employer 
by a direction, or onder of penes poate. 


5. a person summoned to assist in controlling or 
extinguishing a fire by anwauchoricy 
empowered to do so; 


6. a person who assists in any search and rescue 
operation at the request of and under the 
direction of a member of the Ontario 
Provincial Police Force; 


but does not include an outworker, an executive 
officer of a corporation, Of a) person wiose 
employment is of a casual nature and who is 
employed otherwise than for the purposes of the 
employer's industry; 


(2) For the purpose of this Act, an authority who summons 
a person to assist in controlling orvextinguishingwas cya 
as mentioned in clause 1(w)(5), shall be deemed the 
employer of such person, and the Crown in right of Ontanae 
shall be deemed the employer of a person who assists in any 
search and rescue operation as mentioned in clause 1(w) (6), 
and the earnings of such person shall be the earnings in 
his regular employment calculated in accordance with 
section 20, or if such person has no earnings, his earnings 
Shall be fixed by the Board. 


(3) The exercise and performance of the powers and duties 
of 


(a) a municipal corporation; 


Si 


(b) a public utilities commission or any other 
commission or any board having the management and 
conduct of any work or service owned py70G 
operated for a municipal corporation except a 
hospital board; 


(c) a public library board; 
(d)) “the board of trustees of a police village; and 
(e) a school board, 


shall for the purposes of Part I be deemed the industry of 
the corporation, commission, board, board of trustees or 
school board; 


(4)" For the purposes of this Act, a municipal 
corporation, or board mentioned in subsection 3 shall be 
deemed to be the employer of a member of a municipal 
volunteer fire brigade or a municipal volunteer ambulance 
brigade and such employment shall be deemed to he included 
in the exercise and performance of the powers and duties 
Si eENne corporation, commission or board and it shall 
yearly, on or before such date as the Board may direct or 
eemeuchyother times as) the Board may direct, notify the 
Board, specifying the number of volunteers engaged 
selecting the amount of coverage for such volunteers, 
which in no case shall be less than a rate which will 
provide the minimum amount of compensation under 

section 19(1)(a) or more than the maximum rate of annual 
earnings established by section 18; 


b>) eror the purposes of this Act and subject to 
suesection 2, the Crown in right, of Ontario or a) municipal 
corporation, commission or board mentioned in subsection 3 
may report to the Board a person or persons as workers 
Siher than elected municipal officials specifying the 
number of persons so engaged and may select the amount of 
coverage for such persons which in no case shall be less 
than a rate which will provide the minimum amount of 
compensation under section 19(1)(a) or more than the 
maximum amount of annual earnings established by section 
18 and the Board may deem such person or persons to be 
workers with earnings at the amount specified. 


2.-(1) For the purposes of this Act and subject to subsection 
2 a municipal corporation, commission or board mentioned in 
section 1(3) may report an elected municipal official or 
officials, provided he or they consent, and may select the 
amount of coverage for such persons which in no case shall 
be less than a rate which will provide the minimum amount 
of compensation under section 19(1)(a) or more than the 
maximum rate of annual earnings established by section 18 
and the Board may deem such person or persons to be workers 
with earnings at the, amount specified. 


6. 


(2) No person deemed a worker under subsection 1 shall be 
entitled to more compensation than the maximum provided by 
sections 18 and 22. 


3.-(1) On application to the Board an employer, an independent 
operator, a person the Board deems to be an employer, or 
notwithstanding the provisions of section L(Y) (wie wan 
executive officer of a corporation may elect to be deemed a 
worker for the purposes of the Act, provided that, 


(a) he is carried on the ‘payroll of the bustnesseae 
his actual earnings for the year, or files with 
the Board a statement of his estimated earnings 
for the year which ‘is sacceptabil estos thes Roaca, 


and 
(pb) he consents to the application. 


(2) A person shall not be deemed under subsection 1 to be 
a worker unless the rate of his estimated or actual 
earnings yields the minimum amount of compensation provided 
by section 19( 1) (a). 


(3) No person deemed a worker under subsection 1 shall be 
entitled to more compensation than the maximum provided by 
sections 18 and 22. 


4. Where the services of a worker are temporarily lent or 
hired to another person by the person with whom the worker has 
entered into a contract of service, the latter is deemed to 
continue to be the employer of the worker while he is working 
for the other person. 


>. A reference inthis Act to Schedule tiie 2aorecm sea 
reference to Schedule 1, 2/or 3) -as@thelcascmmaynpeum ine tira 
regulations. 


PAR TE 
DHE WARS SQ NS) AN AE 


ENTITLEMENT TO COMPENSATION 


6.-(1) Where in any employment to which this Part applies, a 
Pogneieiieecsuane injury and such injurysarises, out of and 
in the course of employment the worker and his dependants 
are entitled to benefits in the manner and to the extent 
provided in this Act. 


(2) Where a worker is entitled to compensation for loss of 
earnings because of an injury, the employer shall pay to or 
on behalf of the worker the wages and benefits that the 
worker would have earned on the day of injury as though the 
mjuny had not .occurred. 


(3) Where the injury causing disability occasions loss of 
earnings subsequent to the day of the injury compensation 
shall be due and payable from the day immediately following 
ene win jury. 


(4) Where a worker is unable to work because of damage to 
an artificial member or an apparatus paid for under 
Section 34(2)(a), the worker is entitled to compensation 
for loss of earnings as though the inability to work had 
been caused by an injury. 


(5) Where the injury arose out of the employment, unless 
Eehescontrary is shown, it shall be presumed that it 
occurred in the course of the employment and, where the 
injury occurred in the course of the employment, unless the 
contrary is shown, it shall be presumed that it arose out 
Of the employment. 


(6) Where an injury is attributable solely to the serious 
and wilful misconduct of the worker, no benefits are 
payable unless the injury results in death or serious 
disability. 


(7) In determining any claim for benefits under this Act 
the decision shall be made in accordance with the merits 
and justice of the case and where there is doubt on an 
issue and the disputed possibilities are evenly balanced, 
the issue shall be resolved in accordance with that 
possibility which is favourable to the worker. 


7.-(1) Employers in the industries for the time being 
tmeluded ity Schedule. -laare liable.to contribute to the 
compensation fund as hereinafter provided, and are not 
liable individually to pay compensation. 


(2) Employers in’the industries for the time being 
included in Schedule 2 are liable individually to pay 
for the benefits as provided under this Act. 


8.-(1) Where 


(a) a worker suffers an injury that is the result of 
an industrial disease, and 


(b) the industrial disease is due to the nature of 
any employment in which the worker was engaged, 
whether with one or more employers, 


the worker, spouse, children or his dependants are entitled 
to benefits subject to the modifications hereinafter 
mentioned or contained in the regulations, unless at the 

time of entering into the employment, the worker has . 
wilfully or falsely represented himself in writing as not . 
having previously suffered from the industrial disease. 


(2) Where the benefits are payable by an employer 
individually, they are payable by the employer who last 
employed the worker in the employment to the nature of 
which the disease was due. 


(3) The worker or his dependants, if so required, shall 
furnish the employer mentioned in subsection 2 with such 
information as to the names and addresses of all the other 
employers by whom he was employed in the employment to the 
nature of which the disease was due as such worker or his 
dependants may possess, and, if such information is not 
furnished or is not sufficient to enable that employer to 
take the proceedings mentioned in subsection 4, that 
employer upon proving that the disease was not contracted 
while the worker was in his employment is not liable to pay 
benefits. 


(4) If the employer mentioned in subsection 2 alleges that 
the disease was in fact contracted while the worker was in 
the employment of some other employer, he may bring such 
employer before the Board and, if the allegation is proved 
that other employer is the employer by whom the benefits 
shall be paid. 


(5) If the disease is of such a nature as to the 
contracted by a gradual process, any other employers who 
employed the worker in the employment to the nature of 
which the disease was due are liable to make to the 
employer by whom the benefits are payable such 
contributions as the Board may determine to be just. 


o. 


(6) The amount of the compensation shall be fixed with 
reference to the average earnings of the worker as 

Calcul acedsundersthe  provisionssof «section, 20, but for the 
purposes of this section, where a worker is no longer 
engagedrin; thestrade, soccupation, profession or calling to 
which the disease is due, the Board may determine his 
evenag Cmcarnings atean amounte sthat 2t considers far and 
equitable having regard to the average earnings of a fully 
qualified person engaged in the same trade, occupation, 
profession or calling to which the disease is due during 
the twelve months prior to the commencement of disability, 
but not in any case exceeding the rate provided by 
section 18. 


(7) Subsections 1 and 6 do not apply to a worker who has 
been awarded compensation for an industrial disease under 
Elem enenisection 420 prior to the ist day*oft January; 1974, 
Or entitle any worker to claim additional compensation for 
myeper Odes prior to that, date, and shall apply only to 
compensation payable to a worker on and after that date. 


W2)e The notice provided for by section 62(1) shall be 
given to the employer who last employed the worker, in the 
employment to the nature of which the disease was due and 
the notice may be given notwithstanding that the worker has 
voluntarily left the employment. 


(9) Where benefits for an industrial disease are payable 
out of the compensation fund, the Board shall make such 
investigation as it considers necessary to ascertain the 
class or group against which the benefits should be charged 
and shall charge or apportion the benefits accordingly. 


(10) If the worker at or immediately before the date of 
the disablement was employed in any process mentioned in 
the second column of Schedule 3 and the disease contracted 
is the disease in the first column of the Schedule set 
opposite to the description of the process, the disease 
shall be deemed to have been due to the nature of that 
employment unless the contrary is proved, but, except where 
the Board is satisfied that the disease is not due to any 
Other cause than his employment in Ontario no benefits are 
payable under this section unless the worker has been a 
resident of Ontario for the three years next preceding his 
first disablement. 


(11) The Board may pay the remuneration and expenses of such 
persons as may be required to carry out the provisions of 
mies OcCipatLOnalsHealthmand) Satety Act, «1978, or the 
regulations thereunder for the examination of workers or 
applicants for employment out of the rates imposed under 
this Act for payment of silicosis claims. 


10. 


(12) Except where the Board is satisfied that the disease 
is not due to any other cause than his employment in 
Ontario, nothing in this Act entitles a worker or his 
dependants to benefits for disability or death from 
Silicosis unless the worker has been actually exposed to 
Silica dust in his employment in Ontario for periods 
amounting in all to at least two years preceding his 


disablement. 


(13) Notwithstanding any other provision in this Act, the 
Board may enter into an agreement with the appropriate 
authority in any other province or territory Of seCanadag ie 
provide for the sharing of costs of silicosis claims in 
proportion to exposure or estimated exposure to silica dust 
for workers who have had exposure employment in Ontario and 
who may not qualify for benefits in any one province or 
territory of Canada because of residence or exposure 
requirements. 


(14) Notwithstanding any other provision in this Act, the 
Board may enter into an agreement with the appropriate 
authority in any other province’ or tereveony  o faCanadames 
provide for the sharing of costs of industrial noise induced 
hearing loss claims in proportion to the actual or estimated 
amount of exposure in Ontario to industrial noise which 
contributed to the hearing loss. 


(15) Nothing in this section affects) the fagnt of a workes 
to benefits in respect of a disease to which this section 
does not apply if the disease is the result of an injury in 
respect of which he is entitled to benefits under this 
Parner 


(16) The provisions of this section relating to silicosis 
apply with all necessary modifications to pneumoconiosis and — 
stone worker's or grinder's phthisis. 


(17) The Board, subject to the approval of the Lieutenant 
Governor in Council, may declare any disease to be a 
scheduled industrial disease and may amend Schedule 3 
accordingly. 


9.-(1) Where a worker suffers injury out of Ontario, and 


(a) the place of business or the chief place of 
business of the employer is in Ontario, 


(b) the residence and usual place of employment of 
the worker is in, Ontario, and 


(c) the employment of the worker out of Ontario 
lasted less than six months, 


the worker, spouse, children or his dependants are entitled 
to benefits under this Part as if the injury was suffered 
Ln (Ontaic ior 


dell 


(2) Where a worker suffers injury out of Ontario, and 


(a) the place of business or the chief place of 
business of the employer is in Ontario, 


(Gey?) the residence and usual place of employment of 
the worker is in Ontario, and 


(c) the employment of the worker out of Ontario lasts 
Or is likely to last six months or more 


the employer may apply to the Board to be assessed and make 
contribution to the compensation fund on the earnings of 
the worker and if the Board accepts the application, the 
worker, spouse, children or his dependants are entitled to 
Peoverits under this Part as if the injury was suffered in 
Ontario. 


(3) Where a worker suffers injury out of Ontario, and 


(a) the place of business or chief place of business 
of the employer is in Ontario, 


(b) the residence of the worker is out of Ontario and 
his usual place of employment is in Ontario, and 


(c) the employment of the worker out of Ontario was 
temporary and connected with the employment, 


the worker, spouse, children or his dependants are entitled 
Eeebenefits under this Part as if the injury was suffered 
in Ontario. 


(4) Where a worker suffers injury out of Ontario, and 


(a) the place of business or chief place of business 
of the employer is out of Ontario, 


COiemetnemresidence of the worker is) inmeor out of 
Ontario, and his place of employment is in 
Ontario, 


(c) the employment of the worker out of Ontario was 
for some casual or incidental purpose connected 
with the employment, 


the worker, spouse, children or his dependants are entitled 
to benefits under this Part as if the injury was suffered 
Ae Ontario. 


(5) Where a worker suffers injury out of Ontario, and 
(a) the worker or his dependants are entitled to 
compensation under the law of the place where the 


injury was suffered, 


(b) the place of business or chief place of business 
of the employer is out of Ontario, and 


2s 


(c) the residence of the worker Ls, in voiwesou GaeoL 
Ontario and his usual place of employment is ou 
of: Ontario; 


the worker, spouse, children or his dependants are not 
entitled to benefits under this Part. 


(6) Where a worker suffers injury out of Ontario; and 
(a) the injury was suffered on a steamboat, ship or 
vessel, a railway or aircraft Of a Cruck, busmes 


other vehicle used in transporting passengers, 
goods or things, 


(b) the residence of the worker is in Ontario, and 


(c) the work or service of the worker is performed 
and Oub Of Ontario, 


the worker, spouse, children or his dependants are entitled 
to benefits under this Part as if the injury was suffered 
ie On tar Lo. 


(7) Where a worker suffers injury out of Ontario, and 


(a) the injury was suffered on a steamboat, ship or 
vessel, 
(pb) the residence of the worker is 7in Ontario, 


(c) the worker has or has not been previously 
employed in Ontario, 


(d) the employment out of Ontario, if any, has 
continued for any period of time, and 


(e) the steamboat, ship or vessel is registered in 
Canada or the chief place of business of the 
owner or charterer of the steamboat, Ship or 
vessel is”in Ontario, 


the worker, spouse, children or his dependants are entitled 
to benefits under this Part as if the injury was suffered 
in Ontario, 


(8) Except as provided in this section, no benefits are 
payable under this Part where injury to the worker happens 
while he is employed elsewhere than in Ontario. 


(9) If a worker receiving a periodical payment ceases to 
reside in Ontario, he is not thereafter entitled to receive 
any such payment unless the Board is satisfied that the 
injury is likely to continue, and, if the Board so 
determines, the worker may continue to receive such 
periodical payments as are contemplated by Part l. 


I3. 


(10) With a view to avoiding duplication of assessments to 
which an employer may be liable on the earnings of workers 
who are employed part of the time in Ontario and Ppabnreot 
the time in another province or territory of Canada, the 
Board may make an agreement with the Workers' Compensation 
authority of that province or territory for such adjustment 
of assessments as is equitable and may reimburse such other 
authority for any payment of benefits made Dyeiteunder such 
agreement, and may, in order to give effect to any such 
agreement, relieve any such employer from assessment or 
meduce the amount thereof. 


10. A worker shall not agree with his employer to waive or 
forego any of the benefits which may be payable to the worker, 
spouse, children or dependants under this Part and every such 
agreement is void. 


ll. Where the benefits are payable by an employer Piatpvadua ly, 
no agreement between a worker, spouse, child or dependants and 
the employer for fixing the amount of the benefits or by which 
the worker, spouse, child or dependant accepts or agrees to 
accept a stipulated sum in lieu or in satisfaction of benefits 
is binding on the worker or dependant unless it is approved by 
the Board. 


12.-(1) No employer, either directly or indirectly, shall 
deduct from the wages of any of his workers any part of any 
sum that the employer is or may become liable to pay to the 
werner vas benetits under this. Part or to require or to 
permit any of his workers to contribute in any manner 
towards indemnifying the employer against any liability 
tiat ne has incurred or may incur under this Part. 


(2) Every employer is, in addition to any other penalty 
provided under this Act, also liable to repay to the worker 
eye sum that has: been so deducted from his wages or that he 
has been required or permitted to pay in contravention of 
subsection l. 


3. Except with the approval of the Board, no sum payable as 
compensation is capable of being assigned, charged or attached, 
nor does it pass by operation of law other than to a personal 
representative nor shall any claim be set off against it. 


143 
DIVISION LIL 


RIGHT OF ACTION, ELECTION AND SUBROGATION 


14.-(1) ‘The provisions of this Part are in liet of-any ‘righ 
and rights of action, statutory or otherwise, to which a 
worker, spouse, child or the dependants of a worker is, are 
or may be entitled against. 


(a) the employer Of the worker, 
(5) “any employer in’ Schedule" i er W2,mor 
(ce) “a worker of an employer in Scheduer rome, 


in respect of any injury and no action™=iies fin grespece 
thereof. 


(2) Subsection 1 applies only where the injury is caused 
by the action or conduct of an employer, an’ agentwoiser. 
employer or a worker where the conduct or action arose out 
of and in the course of carrying on the industrysormerne 
employer or out of and in the course of employment. 


(3) Where injury is caused to a worker under such 
circumstances that a right of action lies, the worker, 
spouse, children or“the dependants of the worker; Ve 
entitled to benefits under this Part, may claim such 
benefits or may bring such action. 


(4) If less is recovered and collected by a judgment in 
the action or by settlement than the amount of compensation 
to which the worker, spouse, child or the dependants of the 
worker are entitled under this Part, the difference between 
the amount recovered and collected and the amount of such 
compensation is payable to the worker, spouse, children or 
dependants of the worker. 


(5) Subsection 4 applies to a settlement only if the 
approval of the Board has been given before the settlement 
is made. 


LS. 


(6) If the worker, spouse, child or his dependants elect 
ropclaim benefits under this Act, the employer, if he is 
individually liable to pay benefits, and the Board, if the 
benefits are payable out of the compensation fund, is 
subrogated to all rights of the worker, spouse, child or 
his dependants in respect of the injury to the worker and 
may maintain an action in the name of the worker or of the 
spouse, children or dependants or of the Board if the 
employer is an employer in Schedule 1, or of the employer 
if he is an employer in Schedule 2, against the person 
against whom the action lies and any amount recovered over 
and above all amounts expended or likely to be expended by 
the Board or the employer in respect of such claim and 
action shall be paid to the worker, spouse, child or his 
dependants and any such surplus paid to the worker, spouse, 
child or his dependants shall be deducted from the amount 
of any future benefits to which he or they may become 
entitled in respect of the accident that gave rise to the 
LAU y . 


oa Guess employer in Schedule 2 or the Board may, in the 
action under subsection 6 also recover any amounts expended 
on behalf of the worker, spouse, child or his dependants by 
way Of benefits or other benefits and has the exclusive 
right to determine whether such action shall be maintained, 
abandoned or compromised. 


fSometiewe lection shall be’made and notice of it shall be 
given within the time and in the manner provided by 
section 15. 


(9) If a worker, spouse, child or a dependant is under 

the age of majority, the election under subsection 3 may be 
made on his behalf by a parent or guardian or by the 
©ffical Guardian. 


(10) If a worker is mentally incapable of making the 
election under subsection 3 or is unconscious as a result 
of his injury and no committee has been appointed, his 
spouse may make such election, but if no election is made 
within sixty days after the date of the injury, the Public 
Trustee shall elect on behalf of the injured worker. 


lo. 


(11) In any action brought by a worker of an employer in 
Schedule 1 or spouse, child or dependant of such worker in 
any case within subsection 3 or maintained by the Board 
under subsection 6 and one or more of the persons found to 
be at fault or negligent is the employer of the worker in 
Schedule 1, or any other employer in Schedule 2o0n 27.05 
any worker of any employer in Schedule 1 or 2, no damages, 
contribution or indemnity are recoverable for the portion 
of the loss or damage caused by the fault or negligence of 
such employer of the worker in Schedule 1, or of any other 
employer in Schedule 1 or 2, or of any worker of any 
employer in Schedule 1 or 2, and the portion of the loss or 
damage so caused by the fault or negligence of such 
employer of the worker in Schedule 1, or of any other 
employer in Schedule 1 or 2, or of the worker or any 
employer in Schedule 1 or 2, shall be determined although 
such employer or worker is not a party to the action. 


(12) In any action brought by a worker Of an enployer sum 
Schedule 2 or spouse, child or dependant of such workerneag® 
any case within subsection 3 or maintained by the employer 
of the worker under subsection 6 and one or more of the 
persons found to be at fault or negligent Ys the employer 
of the worker in Schedule 2, or any other employer in 
Schedule 1 or 2 or any worker of any employer in Schedule l 
or 2, no damages, contribution or indemnity are recoverable 
for the portion of the loss or damage caused by the fault 
or negligence of such employer or any other employer in 
Schedule 1 or 2, and the portion of the loss or damage so 
caused by the fault or negligence of such employer or any 
other employer in Schedule 1 or 2 or any worker of any 
employer in Schedule 1 or 2, shall be determined although 
such employer or worker is not a party to the action. 


15.-(1) Where by the law of the country or place in which the 
injury happens the worker or dependants of the worker are 
entitled to compensation in respect thereof, he or they 
shall be bound to elect whether to claim compensation under 
the law of such country or place, or under this Part, and 
to give notice of such election and if such election is nog 
made, it shall be presumed that he or they have elected not 
to claim benefits under this Part: 


(2) Notice of election, where the benefits under this Part © 
are payable by the employer individually shall be given to 
the employer, and, where the benefits are payable out of 

the compensation fund, to the Board, and shall be given in 
either case within three months after the happening of the 
injury or, in case it results in death, within three months 
after the death or within such longer period as the Board 
may allow either before or after the expiration of such 
three months. 


tis 


16.-(1) No action lies for the recovery of benefits whether 
they are payable by the employer individually or out of the 
SGompenisdliOneLund, but alb-claims tor benefits: shall be 
determined by the Board. 


(2) Any party to an action may apply to the Appeals 
Tribunal for adjudication and determination of the question 
Saeunceplaintprit So raght toibenefits under ‘this! Part, -or as 
EOuwnebher the action is one: ithe right to bring which is 
maken vaway by thrs Part, and such adjudication and 
determination is final and conclusive. 


18. 


DEVAS ION SEV, 


SCALE OF COMPENSATION 


17. Where injury to a worker results in loss of earnings 
beyond the day of the injury, the worker is entitled to 
compensation under this Act in an amount equal to ninety 
percent of the difference between his net average earnings 
before the injury and his net average earnings after the injury 
so long as the injury and loss of earnings continues and until 
the worker reaches the age of sixty-five years or dies 
whichever first occurs. 


18. The maximum amount of average earnings upon which the loss 
of earnings is to be calculated shall be 250% of the average 
industrial wage in Ontario as determined annually by the 
Corporate Board. 


19.-(1) The minimum amount of average earnings upon which the 
loss of earnings is to be, calculated shall pe, 


(a) 50 percent of the average industrial wage in 
Ontario where the worker's net average earnings 
are not less than that amount; 


(b) the amount of the worker's net average earnings 
where those earnings are less than 50 percent of 
the average industrial wage in Ontario. 


(2) Notwithstanding subsection 1, the minimum amount of 
compensation payable to a worker for loss of earnings who 
is entitled to a lump sum payment for 100 percent permanent 
impairment in one claim under section 22 shall be 50 
percent of the average industrial wage in Ontario. 


(3) The minimum amount of compensation to which a spouse, 
Or spouse and child or children of a worker are entitled 
under subsection 26(2) or subsection 26(3)a is fifty 
percent of the average industrial wage in Ontario. 


(4) The minimum amount of compensation to which a child or 
children of a worker are entitled under subsection 26(4) is 
fifty percent of the average industrial wage in Ontario 
multiplied by the percentage prescribed therein. 


20.—(1). In determining the average earnings of a worker, the 
Board shall, 


(a) compute the daily or hourly rate of the worker's 
earnings with the employer for whom the worker 
worked at the time of injury as is best 
calculated to give the rate per week at which the 
worker was remunerated at the time of injury; 


Weds 


(b) if the above does not fairly represent the 
average earnings of the worker the Board shall 
determine the worker's average earnings with the 
employer for whom the worker worked at the time 
of injury during the twelve months or such lesser 
period when he was employed with the employer 
immediately preceding the LI UIey « 


(2) Where it is impossible to compute the average 

@arnings at the time’ of the injury, regard may be had to 
average earnings that during the twelve months prior to the 
accident was being earned by a person in the same grade 
employed at the same work by the same employer or, if there 
is no person so employed then by a person employed in the 
same class of employment in the same locality. 


(3) Where the worker has entered into concurrent contracts 
of service with two or more employers under which he worked 
at one time for one of them and at another time for another 
of them, his average earnings shall be computed on the 
basis of what he probably would have been earning if he had 
been employed full time in the employment of the employer 
for whom he was working at the time of injury, provided 
that his average earnings so computed shall not exceed the 
sum of his actual earnings under the concurrent contracts 
of service. 


(4) Employment by the same employer means employment by 
the same employer in the grade in which the worker was 
employed at the time of the injury uninterrupted by absence 
from work due to illness or any other unavoidable cause. 


(5) Where the employer was accustomed to pay the worker a 
sum to cover any special expenses entailed on him by the 
nature of his employment, that sum shall not be reckoned as 
part of his earnings. 


(6) Where a worker is an apprentice or in the course of 
Meamningua trade, occupation, profession or calling and his 
remuneration is of a nominal nature, the Board may for the 
purposes of this Act determine his average earnings at the 
time of the injury at an amount it considers fair and 
equitable having regard to the average earnings of a fully 
qualified person engaged in the same trade, occupation, 
profession or calling, and the employer of the worker is 
liable to pay assessment to the Board on the earnings so 
determined. 


(7) Where a worker was employed in a position which is 
included within an established job progression scheme or 
salary grid, at the time of injury, the Board may take this 
into account in determining the amount of the loss of 
earnings of the worker. 
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(8) Where a worker having become entitled to compensation 
under this Act because of injury returns to employment and 
establishes a true working capacity, and becomes entitled 
to further compensation by reason of any matter 
attributable to that injury, the compensation payable shall 
be based on either the net average earnings at the date of 
that injury or the net average earnings at the time the 
worker becomes entitled to further compensation, whichever 


is the greater. 


91.-(1) “The net average carnings Of a sworker@chat zac 
determined by the Board by deducting from the earnings of a 


worker, 


(a) the probable income tax payable by the worker on 
his earnings; 


(b) the probable Canada Pension Plan premiums 
payable by the worker; 


(c) the probable unemployment insurance premiums 
payable by the worker; 


(2) The Board shall on the lst day of January in each year 
establish a schedule setting forth a table of net average 
earnings based upon the provisions of section 21(1) and 
such schedule shall be deemed conclusive and final. 


(3) In calculating the net loss of earnings as a result of 
an injury to which a worker is entitled to compensation 
under this Act, there shall be deducted from the earnings 
of the worker any payments the worker receives from a 
public disability scheme. 


(4) Where a worker is in receipt of compensation for loss 
of earnings because of an injury and the worker suffers 
another injury for which he would be entitled to receive 
compensation for further loss of earnings, the Board shall © 
calculate the compensation payable to the worker for the 
further loss of earnings upon the average earnings of the 
worker at> the time of the injury for which the worker was 
receiving compensation and the compensation shall not 
exceed 90 percent of ‘such average earnings. 


(5) Where it appears to the Board that a worker receiving 
compensation has refused to accept suitable available 
employment notwithstanding the injury, the Board shall deem 
the worker to have earned the average income payable from 
such employment in calculating the loss of earnings. 


22.-(1) Where the injury to a worker causes a permanent 
impairment the worker is entitled, in addition to any 
compensation otherwise provided by this Act, to a lump sum 
payment determined in accordance with this section. 


(2) In administering this section, the Board shall compile 
and establish from time to time a rating schedule, which 
may be used as a guide in determining percentages of 
permanent impairment for specific injuries. 
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(3) Where the specific injury to a worker Causing 
permanent impairment is not included in a rating schedule 
established under subsection 2, the Board shall determine 
the percentage of permanent impairment thereof. 


(4) No combination of specific injuries in any one claim 
shall result in a percentage of permanent impairment 
greater than 100%. 


(5) The lump sum payment shall be determined as follows: 


(a) the maximum amount of earnings as determined Dy, 
the Board under section 18 in effect at the time 
of the injury shall be multiplied by the 
percentage of permanent impairment; 


(b) the product obtained under clause a shall be 
multiplied by the age adjustment factor of 
2 percent for each year of the age of the worker 
below or above forty years of age; 


(c)) (the product obtained under clause b shall be 
added in the case of age below forty years or 
subtracted in the case of age above forty years 
FGOm senespDEOduct obtained under clause) a’. 


23.-(1) Where a worker is injured as a result of which the 
worker is entitled to compensation for total loss of 
earnings and the worker at the time of injury was entitled 
to or provided with employment benefits under a medical, 
dental, insurance or pension or similar benefit plan or 
arrangement to which the employer made contributions on 
behalf of the worker or a member of his family, the 
employer shall maintain such full benefits during the 
period the worker is entitled to compensation for loss of 
earnings for a period of up to twelve months immediately 
following the month in which the injury occurred. 


(2) Where a worker is injured as a result of which the 
worker is entitled to compensation for loss of earnings for 
a period exceeding twelve months immediately following the 
month in which the injury occurred and the worker at the 
time of injury was entitled to or provided with employment 
benefits mentioned in subsection 1 to which the employer 
made contributions on behalf of the worker or a member of 
his family, the Board where the compensation is payable out 
of the compensation fund and the employer where the 
employer is liable individually to pay the compensation, 
shall take such steps or make such arrangements to maintain 
such full employment benefits so long as the compensation 
is payable or to compensate the worker therefor in money or 
nivey eats 9s ko 


(3) Where an employer fails to comply with subsections 1 
or 2, the Board may take such steps or make such 
arrangements to maintain such benefits and may assess the 
employer for the cost thereof. 
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24.-(1) Where a worker who has become entitled to a benefit 
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under section 22 is also entitled to continuing 
compensation for loss of earnings or where injumysto-a 
worker causes death entitling a spouse to benefits 
therefor, the Board, where the benefits is payable out of 
the compensation fund, and the employer, where the employer 
is liable individually to pay the benefits shall set aside 
an amount that will in the Board's opinion be sufficient to 
compensate the worker or spouse as the case may be for the 
difference between the retirement income the worker or 
spouse will receive because of the injury and the 
retirement income the worker or spouse would likely have 
received had the injury not occurred. 


(2) An employer who is individually liable to pay benetivs 
shall pay to the Board the amount referred to in 
subsection l. 


(3) The Board shall invest the amounts set aside or 
received from an employer pursuant to subsections 1 and 2 


by, 
(a) retaining them in the Board's reserves; 


(b) using them to purchase Canada Pension Plan 
credits, if possible; 


(c) paying them into an established superannuation 
plan or a registered retirement savings plan 
covering the worker or the spouse. 


(4) Upon reaching the age of sixty-five, the worker or the 
spouse shall be entitled to the benefits provided for by 
subsections 1 and 3. 


(5) A spouse receiving compensation in the amount provided 
by subsection 26(3)(b) shall be paid an additional amount 
equal to the commuted value of the deceased worker's 
expected retirement income at age sixty-five multiplied by 
the fraction from Table B that is used to determine the 
amount of compensation to which the spouse is entitled 
under the said clause. 


(1) Where an injured worker of an employer who receives 
compensation for loss of earnings is able to perform 

the essential functions of the employment being performed 
at the time of injury within’ a period of two years. Lrometae 
time of injury, and the worker has one year or more of 
service with the employer the employer shall, subject to 
subsection 2, reinstate the worker in that employment. 


(2) An employer is not required to reinstate a worker in 
accordance with subsection 1 where the employer no longer 
has workers engaged in performing employment of the same or 
Similar nature to the employment in which the worker was 
engaged at the time of his injury, or where the employer 
has suspended or discontinued operations and not resumed 


them within the period of two years from the time of 
injury. 
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(3) Where an injured worker of an employer who receives 
compensation for loss of earnings is not able to perform 
the essential functions of the employment being performed 
at ethe time ot injury but within a period of two years from 
the time of injury the employer has alternative work which 
the worker is reasonably capable of performing, the 
employer, before employing a worker to perform such work 
Stiali offer the work to “the injured worker on the same 
terms and conditions as the employer would have offered to 
the worker he otherwise would have employed. 


(4) Where an employer has work that is being performed by 
a worker with less than one year's service with the 
employer and an injured worker of the employer who receives 
compensation for loss of earnings, 


(a) has had ten years of service with the employer, 
and, 


(b) is reasonably capable of performing the essential 
functions of the work, 


the employer shall offer the work to the injured worker 
upon the same or better terms and conditions that the 
worker performing the work has. 


(5) This section prevails over any provisions that may be 
contained in a collective agreement or other arrangement 
the employer may have with workers. 


(6) Where an employer contravenes this section, the Board 
shall assess the employer for any loss of earnings that may 
be incurred thereby. 


26.-(1) Where an injury to a worker causes his death, the 
spouse of the deceased worker is entitled to, 


(a) a lump sum payment equal to the maximum amount of 
average earnings under section 18 in effect at 
the worker's death adjusted by the addition of 
2 percent for each year of age of the spouse 
under forty years or reduced by the subtraction 
Of 2 percent for each year ol age of the spouse 
over forty years. 


(ob) compensation by way of periodic payments in the 
manner and to the extent provided in this 
section. 


(2) Where a deceased worker is survived by a spouse or 
spouse and a child or children, compensation in an amount 
equal to ninety percent of the deceased worker's net 
average income at the time of injury shall be payable until 
the youngest child reaches the age of sixteen. 


24. 


(3) Where the deceased worker is survived by, 


(a) 


(b) 


a spouse who at the time of the worker's death is 
fifty years of age or older, compensation in an 
amount equal to seventy-five percent of the 
deceased worker's net average income shall be 
payable to the spouse until the day the spouse 
attains the age of sixty-five years or dies 
whichever first occurs; 


a spouse who at the time of the worker’ s deathwa@ 
forty years of age or older and less than grirtry 
years of age, compensation in an amount as set 
out in Table B immediately following this section 
shall be payable to the spouse until the spouse 
attains the age of sixty-five years or dies 
whichever first occurs. 


Table B 


A monthly payment of 75 percent of the deceased worker's net 
average income at the time of injury multiplied by the fraction 
set opposite the age of the spouse at the time of the worker's 


death. 


(c) 


Age of Spouse Fraction 
40 Lala 
4l 24 Va. 
42 3)/ 10A. 
43 A/a. 
44 By ee 
45 6/11 
46 7 fae 
47 Sjeel 
A8 Dye 
49 ukoycalal 


a spouse who at the time of the worker's death is 
less than forty years of age, no compensation 
other than the payments provided in clause a of 
subsection 1 and subsection 7 of this section, 
shall be payable unless the Board finds that 
undue hardship exists because of the spouse's 
illness, inability to find employment despite 
reasonable attempts made in good faith to do so 
or for other reasonable cause, in which case the 
Board may order payment of compensation in such 
amounts and for such period or periods as it 
deems appropriate in the circumstances. 


(4) Where there is no spouse entitled to compensation and 
the deceased worker is survived by, 


(a) 


a child, the child is entitled to compensation 
equal to thirty percent of the net average income 
of the deceased worker at the time of injury; 
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(b) two children, they are entitled to compensation 
equal to forty percent of the net average income 
of the deceased worker at the time of Dnjucy; 


(e)}ieimore, than. two children, they are entitled to 
compensation equal to forty percent of the net 
average income of the deceased worker at the time 
offinjury plus an additional |\ten percent of the 
net average income of the deceased worker at the 
time of injury for each additional child over two 
to a maximum of ninety percent. 


(5) In addition to the compensation payable under 
Sisectaon4, a Chald or children shally be entitled to 
receive payment of a lump sum not exceeding in total an 
amount equal to the maximum rate of earnings under 
sectionwiS in veffect at the date of the worker's death. 


(6) Where a deceased worker is not survived by a spouse or 
child or children and there are dependants, the dependants 
are entitled to reasonable compensation proportionate to 
the loss occasioned to the dependants by the death to be 
determined by the Board, but in no case shall the total 
compensation exceed fifty percent of the net average income 
of the deceased worker at the time of injury, and the 
compensation shall be payable only for so long as the 
worker could have been reasonably expected to continue to 
support the dependant or dependants if the deceased worker 
Madenot suffered injury. 


(7) Payment shall be made for, 


(a) the necessary expenses of burial or cremation of 
a deceased worker, in an amount as periodically 
fixed by the Corporate Board; and 


(b) where owing to the circumstances of the case the 
bodveof asworker 1s transported for a 
considerable distance for burial or cremation, a 
further sum for the necessary extra expenses so 
incurred. 


(8) Subject to subsection 9, where compensation is payable 
in accordance with the provisions of subsection 2, and no 
child is under the age of sixteen years, the spouse shall 
be entitled to payment of compensation in accordance with 
subsection 3, as if the worker had died on the day after 
Picsiaverhesvoungest, child then livingereached the age or 


Sixteen years. 


(9) Where subsection 8 applies and the Board is satisfied 
Poateeltwis advisable: fOr) a,.chiltd or children, over the age 
of sixteen to continue education, the Board shall pay in 
respec teof veacm couch child 10 "percent of the net vaverage 
earnings of the worker at the time of the injury but the 
total benefit in respect of the spouse and such children 
shall not exceed 90 percent of the net average earnings of 
the worker at the time of the injury. 
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(10) Where a deceased worker is survived by a spouse and a 
child or children, and the spouse subsequently dies or 

marries, the amount of compensation payable to the child or 
children shall be calculated and paid in the same manner as 
if the worker had died, at the time of death or marriage of 


the spouse leaving no spouse. 


(11) Where a child is entitled to compensation under this 
section and is being maintained by a suitable person who is 
acting in loco parentis in a manner the Board considers 
satisfactory, such person while so doing is entitled to 
receive the same monthly payments of compensation for 
himself or herself and the child as 1f he or she were a 
spouse of the deceased and in such case the child's part of 
such payments shall be in lieu of the monthly payments that 
he would otherwise be entitled to receive. 


(eo) Compensation is payable to an invalid child without 
regard to the age of the child and shall continue until the 
child ceases to be an invalid or dies. 


27. In calculating the net average earnings of a deceased 
worker for the purposes of paying compensation by way of 
periodic payments to a spouse, children or dependants of a 
deceased worker, there shall be deducted from such earnings any 
payments the spouse, children or dependants receive by way of 
any survivor's benefit under the Canada Pension Plan. 


28. A spouse living separate and apart from a deceased worker 
at the time the worker dies is not entitled to compensation 
under section 26 unless the worker was or would have been 
required to make support, maintenance or alimony payments to 
the spouse under a separation agreement or judicial order. 


29.-(1) Where a spouse receiving monthly compensation pursuant 
to section 26 remarries or cohabits for more than one year, 
the spouse is no longer entitled to such compensation. 


(2) Subsection 1 does not apply to payments made to a 
Spouse in respect’ of a childs 


30.-(1) The Board shall provide to a spouse entitled to 
compensation under section 26 the same counselling and 
vocational assistance as would be provided to a worker in 
order to enable the spouse to enter the labor force and 
become self-sufficient. 


(2) Subject to subsection 3, where an injured worker 
receiving compensation for permanent total earnings loss, 
or, but for his or her death would have received 
compensation for permanent total earnings loss dies, the 
spouse, child, or children of the worker or his dependants 
are entitled to compensation as if the worker had died as a 
result of the anjunyve 
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(3) Where an injured worker receives payment of 
compensation by way of the lump sum payment prescribed by 
subsection 22(1), the amount of compensation by way of a 
lump sum payable to a spouse under clause 26(1)(a) or to a 
child or children under clause 26(5) shall be decreased by 
the amount paid to the injured worker for the same Un july. 


31. Where a worker is receiving compensation and it appears to 
the Board, 


(a) that the worker is no longer residing in Ontario, but 
that the spouse or child or children under sixteen 
years of age are still residing in Ontario without 
adequate means of support or 


(b) that the worker, although still residing in Ontario is 
not supporting the spouse, or child or children and an 
order has been made against the worker by a court of 
competent jurisdiction for the support or maintenance 
OPpecnicespouse, on child or children 


the Board may divert such compensation in whole or in part from 
the worker for the benefit of the spouse or child or children. 


32. If a worker or a dependant is under the age of eighteen 
MearceOr is Of unsound mind or in the opinion of the Board is 
incapable of managing his own affairs, any benefits to which he 
is entitled may be paid on his behalf to his parent, spouse or 
committee or to the Public Trustee or may be paid to such other 
person or applied in such manner as the Board considers in the 
best interest of such worker or dependant, and when paid to the 
Publyve Trustee, it is the duty of the Public Trustee to receive 
and administer any such money for the benefit of the worker or 
dependant. 


S2e-(1) The Board shall, by the lst of November each year make 
a public report to the Lieutenant Governor in Council with 
its recommendation for the appropriate adjustment for 
inflation in the compensation being paid under this Act. 


(2) The Lieutenant Governor in Council may be order-in- 
council adopt or modify the recommendation made by the 
Board, and such decision shall be effective for the next 
ensuing year. 


28. 


DIVISION V 


MEDICAL AID AND REHABILITATION 


7 


34.-(1) Every worker who is entitled to compensation for loss 
of earnings under this Part or who is injured but does not 
suffer loss of earnings after the date of the injury ) 


shall, ‘ 


. . . Jl 
(a) receive such medical aid as may be necessary asv@ 


resuLt of the ions: 


(b) make the initial choice, of doc tonic Grories 
qualified practitioner for the purposes of thge 


section; and j 


(c) where, in the opinion of the Board, the worker Ge 
rendered helpless through permanent total 
impairment, receive such other treatment, 
services or attendance as may be necessary as a 
result of the! anjuny. 


(2) The Board may pay and, where the employer is 
individually liable, may order the employer to pay, 


(a) for the replacement or repair of an artificial 
member or an apparatus of a worker that is 
damaged as a result of an injury in employment; 
and 


(pb) upon application to the Board, an allowance not 
exceeding an amount fixed by regulation for the 
replacement or repair of clothing worn or damaged 
by the wearing of a lower or upper limb 
prosthesis, leg brace or back brace where the 
same has been supplied by the Board. 


(3) Medical aid shall be furnished or arranged for by the 
Board or as it may direct or approve and, 


(a) for employers in the industries: included in 
Schedule 1, shall be paid out of the compensation 
fund: and 


(b) for employers in the industries included in 
Schedule 2, shall be paid by the employer of the 
injured worker to the Board. : 


(4) Where the Board is of the opinion that it is in the 
interests of the injured worker to provide a special 
Surgical operation or special medical treatment for a 
worker, the expense of such operation or treatment may be 
paid out of the compensation fund or by the employer 
individually if so directed by the Board. 
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(5) All questions as to the necessity, character and 
sufficiency of any medical aid furnished or to be furnished 
and as to payment for medical aid shall be determined by 
the Board. 


(6) The fees or charges for medical aid shall not be more 
than would be properly and reasonably charged to the worker 
if he was paying those fees or Charges, and the amount 
thereof shall be determined by the Board. 


(7) No action for any amount greater than that determined 
by the Board under subsection 6 lies against the Board, an 
injured worker, the employer, or any other person. 


(8) Where accounts for payment of medical aid are not 
received by the Board within such time as the Board may 
direct, the Board may impose a penalty by way of a 
percentage reduction in the amount of the account as it may 
OLrrect . 


(9) No employer, directly or indirectly, shall collect or 
receive or retain from any worker any contribution toward 
the cost or expense of medical aid. 


(10) The Board may require employers or a class of 
employers to maintain such first-aid appliances and service 
as the Board may direct, and the Board may make such order 
respecting the expense thereof as may be considered just. 


(11) Every employer shall at his own expense furnish to 
any worker injured in his employment who is in need of it 
immediate conveyance and transportation to a hospital ora 
physician located within the area or within a reasonable 
Wistance of fthe place of injury, or to the worker's home, 
aaa any employer who fails to do so is liable to pay for 
such conveyance and transportation as may be procured by 
the worker or by anyone for him, or as may be provided by 
the Board. 


(12) Where, in conjunction with or apart from the medical 
aid to which a worker is entitled free of charge, further 
Or other service or benefit is, or is proposed to be, given 
Or arranged for, any question arising as to whether or to 
what extent any contribution from the worker is or would be 
prohibited by this Act shall be determined by the Board. 


(13) In addition to any payments for compensation provided 
Myecoira pant, che ;boandsmay furnish or provide an anjured 
worker with an allowance for his subsistence and travelling 
when, under its direction, the worker is undergoing 
treatment or examination at a place other than the place 
where he resides. 


PormGuvery physician, surgeon, ,hospital offieial or other person 
attending, consulted respecting, or having the care of, any 
worker shall furnish to the Board from time to time, without 
charge, such reports as may be required by the Board in respect 


of such worker. 
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36.-(1) The Board shall take such measures as it deems 
necessary and make such payments as it deems expedient to 
assist an injured worker, 


(a) 


(1b) 


Ce.) 


it Leturnindg gro: wou: 


in lessening or removing any handicap resulting 
from treeinqury: sand 


in returning to a normal family and socialelites 


(2) Im’ exercising, the. functions requiredsotre tay. 
subsection (1), and without limiting the generality of thag 
subsection, the Board may 


(a) 


(b) 


(i) 


(d) 


(ae) 


ae 


organize and provide rehabilitation services; 


develop, support and promote the activities of 
professionals in the field of health 
establishments, and of any other organization 
dealing with rehabilitation, and co-operate with 
them; 


assess the services available for rehabilitation 
and their efficiency; 


cause research to be carried out on new 
rehabilitation methods; 


see to the effectiveness of the rehabilitation 
measures and bring about the appropriate 
corrections; 


distribute information on rehabilitation; 


facilitate the access’ of the worker ‘to 
rehabilitation; 


ensure that a worker suffering from an injury has 
access to consultation services, particularily eum 
the fields of vocational guidance, psychology, 
social service, and manpower, to favour his 
reintegration into the functions he held before 
the accident; 


ensure the granting of financial assistance for 
the injured workers where the Board deems it 
useful or necessary for his reintegration into 
work, during a period of training, education or 
apprenticeship or in other cases it determines by 
regulation; 


aid in the adaptation of the worker's residence 
to the needs of the worker where the permanence 
of the injury might otherwise prevent the worker 
from living in his own residence. 
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ADMINISTRATION 


37.-(1) The body corporate, incorporated under the name 
“Workmen's Compensation Board' is continued under the name 
of "“Workers' Compensation Board". 


(2) The Corporations Act does not apply CoP ther Board, but 
the Board shall have the capacity of a natural person. 


(3) The change in the name of the body corporate does not 
affect its rights and obligations. 


(4) A reference in any Act or regulation to the Workmen's 
Compensation Board or to the Workmen's Compensation Act 


shall be deemed a reference to the Workers' Compensation 
Board and to the Workers' Compensation Act, 1981, 


respectively. 


38. There shall be constituted for the administration of this 
Peayera COrpOrate board. of directors of the Workers’ 
Compensation Board in this Act called the "Corporate Board". 


39.-(1) The Lieutenant Governor in Council shall appoint to 
the Corporate Board for terms not exceeding five years, 


(a) a’Chairman, 
(b) a Vice Chairman of Administration, and 
(CS) weenOtemore than Six Directors. 


(2) The Chairman of the Appeals Tribunal appointed 
pUBSsiant, toesection 52, by virtue of the office, shall be 
ampirector of the Corporate Board. 


Woo Upon expicy Of his term of Office the Chairman), Wice 
Chairman of Administration or a Director is eligible for 
reappointment. 


(4) The remuneration, benefits, and allowances of the 
Chairman, Vice Chairman of Administration and the other 
Directors of the Corporate Board shall be determined by the 
Lieutenant Governor in Council and shall be part of the 
administration expense of the Board. 


40.-(1) The Chairman of the Corporate Board is the chief 
executive officer of the Board and shall preside at all 
meetings of the Corporate Board unless another Director is 
designated to act pursuant to subsection 3 herein. 


(2) The Vice Chairman of Administration is the chief 
administrative officer of the Board and shall perform his 
dutiesS under the general supervision of the Chairman. 


see 


(3) In the absence from Ontario of the Chairman, his 
inability to act, or where the office of Chairman is 
vacant, his duties shall be performed by a Director 
designated to act by the Chairman, or, where the Chairman 
has failed so to designate, by a Director designated to act 
by the Minister of Labour but in no case shall the Chairman 
of the Appeals Tribunal be designated to perform the duties 
of the Chairman. 


(4) Whenever it appears that a Director has acted for and 
instead of the Chairman it shall be presumed that he has so 
acted in the absence or inability to act of the Chairman, 
or vacancy in the office of Chairman. 


(5) In the absence from Ontario O8sa) Directors 
inability to act, or where a vacancy occurs among the 
Directors the Lieutenant Governor in Council may appoint a 
person to act for the time being in his stead, {or place, 
and the person so appointed shall have all the powers and 
perform all the duties, of a Director. 


41.-(1) The main offices of the Board shall be situate in the 
Municipality of Metropolitan Toronto. 


(2) The Corporate Board may meet or hold sittings, in any 
place in Ontario as is considered convenient, and may sit 
at such times, and conduct proceedings in such manner as it 
considers appropriate. 


(3) A majority of the Directors of the Corporate Board for 
the time being constitutes a quorum for the transaction of 
business at meetings of the Corporate Board. 


42. Subject to the approval of the Lieutenant Governor in 
Council, the Board may purchase or acquire real property and 
construct buildings upon it, and improve and repair the same as 
it thinks necessary, and may, with like approval, sell or 
otherwise dispose of any real property, heretofore or hereafter 
purchased, or acquired, 


43. The Corporate Board shall have all the powers necessary to 
effect and administer the programs, policies and duties given 
to or conferred upon the Board under this Act, and without 
limiting the generality of the foregoing, the Corporate Board 
Shall have power to: 


(a) establish policies and procedures; 


(b) consider and approve annual operating and capital 
budgets; 


(c) consider and approve the investment policies of the 
Board; 


(d) consider and approve programs of compensation and 
rehabilitation made or to be made available: 


epe)e 


(sf) make loans and advance monies on such conditions of 
repayment as the Corporate Board deems acceptable; 


(g) establish, maintain and regulate advisory councils and 
committees, their functions and composition; 


(h) call and hold public meetings and hearings to discuss 
and review the policies and programs of the Board; 


(i) enact bylaws, pass resolutions and propose regulations 
for the conduct of the Board's business and affairs: 


(j) review the Act and regulations and make 
recommendations for amendments thereto; 


(k) subject to the approval of the Lieutenant Governor in 
Council make regulations for the administration of the 
programs and policies of the Board; 


(1) subject to the approval of the Lieutenant Governor in 
Council enter into agreements with Canada, the 
appropriate authority in Canada, any province or 
territory in Canada, or any state, government or 
authority outside Canada providing for cooperation in 
Matters relating to; compensation: for), and 
rehabilitation of workers disabled by injuries arising 
out of and in the course of employment; 


(m) delegate in writing subject to such restrictions as 
may be imposed by the Board any of its powers and 
EUnet TONG tonal yeDirector or) cLOnany Officer a start 
member or employee of the Board; 


(n) annually determine the average industrial wage in 
Ontario nfors the *purposesyo£f section: 13. 


44.-(1) The Corporate Board may appoint officers, staff members 
and other employees of the Board, as it considers 
necessary, and may prescribe their duties and powers, and 
subject to the Crown Employees' Bargaining Act, 1972 fix 
their remuneration. 


(2) Whenever the Corporate Board appoints or directs any 
person, other than an officer, staff member or employee of 
the Board, to perform any services, such person shall be 
paid, for his services, and expenses, such sum as the 
Chairman may determine. 


Pon savery copy of or extract from an entry in any book or 
record of the Board or of or from any document filed with the 
Board, certified by the> secretary of the Board or by such other 
officer of the Board as may be appointed for that purpose by 
Ene COrpoLratesChairman;toljbera true copy or extract,» under the 
seal of the Board shall be received in any court as evidence of 
the matter so certified without proof of the secretary's or 
other officer's appointment, authority of signature. 
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46.-(1) The fund known as the Workmen's Compensation Board 
Superannuation Fund, for the payment of superannuation 
allowances or allowances upon the death or disability of an 
employee, officer or member of the Board is continued under 
the name of "Workers' Compensation Board Superannuation 


Funa. 


(2) Subject to the approval of the Lieutenant Governor in 
Council, the Board may make regulations, 


(a) providing for contributions to’ the’ superannuatias 
fund by the directors, officers and employees tee 
the Board; 


(ob) providing for the terms and conditions upon which 
any superannuation or other allowance shall be 
payable out of the superannuation fund and the 
persons to whom the superannuation or other 
allowance may be paid; 


(c) providing for the terms and conditions under 
which agreements may be entered into under 
subsection 8. 


(3) The employees of designated associations for accident 
prevention formed under subsection 1 of section 126 and the 
employees of designated corporations for accident 
prevention, the members of which are employees within the 
meaning of section 126 shall for the purposes of this 
section be deemed to be employees of the Board, and every 
employee in the service of any such association or 
corporation on the 10th day of Apri 1952, shall toner 
purposes of this section, be deemed to have entered the 
service of the Board on the date he last entered the 
service of his association or corporation. 


(4) The Board may designate associations and corporations 
for the purposes of subsection 3. 


(5) The cost of maintaining and administering the 
Superannuation fund shall be deemed part of the cost of the 
administration of this Act and is chargeable to the 
compensation fund. 


(6) Where a director, officer or employee of the Board 
becomes a member of the public service of Canada or the 
Civil service of any province of Canada or of the civic 
service of any municipality orvofetherstatieo teanysboarces 
commission or public institution established under any Act 
of the Legislature or of the Parliament of Canada, a sumo 
money equal to Nis Contegeubions andecr cay tosinetne 
Superannuation fund or such portion thereof as the Board, 
subject to the approval of the Lieutenant Governor in 
Council, determines, shall be paid out of the 
Superannuation fund into any like fund maintained to 
provide superannuation benefits for the members of such 


public, civil “er civic’ service or@stacl macsethercase may 
be. 
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(7) Where a member of the public service of Canada or the 
civil service of any province of Canada or of the civic 
Ssenvicesof any municipality or af the staff of any board, 
commission or public institution established under any Act 
of the Legislature of any province or of the Parliament of 
Canada becomes a contributor to the superannuation fund and 
a sum of money is paid into the superannuation fund in 
respect of the period during which he made contributions as 
a public, civil or civic servant, or an employee of any 
board, commission or public institution, the Board, subject 
to the approval of the Lieutenant Governor in Council, may 
allow him such credit in the superannuation fund in respect 
of the sum and the period of service represented thereby as 
is determined. 


(8) Notwithstanding subsection 1 and the regulations made 
under subsection 2, the Board, subject to the approval of 
the Lieutenant Governor in Council, may enter into an 
agreement with any government, municipality, board, 
commission or public institution mentioned in subsection 6 
or 7 to provide reciprocal arrangements for the transfer of 
contributions and credits and where such an agreement 
exists such transfer shall be in accordance with the 
agreement. 


(313) Except as provided by this Act, the Board has 
exclusive jurisdiction to inquire into, hear and determine 
all matters and questions whether of fact or law arising 
under this Act and, except as provided by this Act, the 
action or decision of the Board therein is final and 
conclusive and is not open to question or review in any 
court upon any grounds, and no proceedings by or before the 
Board shall be restrained by injunction or other process or 
proceeding in any court, or be removable by application for 
judicial review pursuant to the Judicial Review Procedure 
Act or otherwise, into any court. 


(2) Without limiting the generality of subsection (1), and 
except as provided by this Act, such exclusive jurisdiction 
includes the power of determining: 


(a) whether any industry, or any part, branch or 
department of any industry falls within any of 
the classes for the time being included in 
Schedules wor in» Schedule j2 andea teso, swhichyof 
them; 


(b) whether any part of any such industry constitutes 
aspare, branch.or department, of an industry 
within the meaning and application of this Act; 


ic) Meawhertnermanye ndustry Oreany part, -branch.or 
department of any industry is a successor to an 
Ind@stsyOG fO.any part, branch on department of 
aneincdustnyys woitechwhadsbeen;. ors, included in 
Schedule*lior-in.Schedule 2; 
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(ad) the average earnings, and the net average 
earnings of a worker; 


(e) the loss of earnings occasioned by an injury; 
(f£) whether a person is a spouse or child; 


(g) the existence of dependancy and the extent of 
dependancy; 


(h) ‘whether a worker isin anmindustphyewi Cieeic 
scope Of this Act, andeiceent ite ledsre 
compensation under it; 


(i) whether an employer has contravened section 25; 


(3) whether an injured worker has refused to accept 
Suitable alternative employment available to the 
worker. 


48. No Director of the Corporate Board, officer or employee of 
the Board or any person authorized to make an inquiry under 
this Part shall divulge or allow to be divulged, except in the 
performance of his duties and with the authority of the 
Corporate Board, the Board or the Appeals Tribunal, any 
information obtained by him or that has come to his knowledge 
in making or in connection with an inspection or inquiry under 
this Part. 


49.-(1) No Director of the Corporate Board, or any officer or 
employee of the Board, or any person who is engaged by the 
Board to conduct an examination, test or inquiry or 
authorized to perform any function, shall be required to 
give testimony in any civil suit or proceeding to which the 
Board is not a party respecting any information, material, 
statement or result of any examination test or inquiry 
acquired, furnished, obtained, made or received in the 
performance of his duties under this Act. 


(2) No action or other proceeding for damages lies against 
the Board, a Director of the Corporate Board, officersen 
employee of the Board or any person engaged by the Board to 
conduct’ an examination, test or inquiry or authorized to 
perform any function for an act or omission done or omitted 
by it or him in good faith in the execution or intended 
execution of any power or duty under ths wAct, oruthne 
regulations. 


(3) Subsection 3 does not, by reason of subsections 2 and 
4 of section 5 of the Proceedings Against the Crown Act, 
relieve the Crown of lwapnntyernenedpecumatsamtomt 
committed by the Board, a Director of the Corporate Board 
an officer or employee or a person engaged by the Board to 
conduct an examination, test or inquiry or authorized to 
perform any function to which it would otherwise be subject 
and the Crown is liable under that Act for any such torts 
like manner as if subsection 3 had not been enacted. 
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50.-(1) The Chairman, the Vice Chairman of Adminstration of 
the Corporate Board, the Chairman of Appeals anda 
Vice Chairman of Appeals shall not, directly or indirectly 


(a) have, purchase, take or become interested in an 
industry to which this Act applies, or a bond, 
debenture or other security of the person owning 
emote nny nosso 


(b) have an interest in a device machine, appliance, 
process or article, patented or not, which may be 
required, or used to prevent industrial 
accidents. 


but this section does not apply to securities issued or 
guaranteed by the government of Canada or a province. 


(2) If any such interest as aforesaid comes to be vested 
in any of the officials mentioned in subsection (1), by 
will or otherwise by operation of law, and he does not, 
within three months thereafter sell and absolutely dispose 
of the interest, he shall cease to hold office. 


51. There shall be constituted an Appeals Tribunal to be known 
as the "Workers' Compensation Appeals Tribunal" to inquire 
into, hear and determine appeals from decisions, orders and 
Pubings of the Board, and applications under Section 16(2)-of 
chas Act. 


52.-(1) The Lieutenant Governor in Council shall appoint, 


(a) for a term not exceeding five years, a Chairman of the 
Appeals Tribunal; 


(bob) for terms not exceeding five years, one or more 
Vice Chairmen of the Appeals Tribunal; and 


(c) for terms not exceeding three years, aS many members 
of the Appeals Tribunal, equal in number, 
representative of employers and workers respectively 
as is deemed appropriate. 


(2) The remuneration, benefits, and allowances of the 
Chairman, Vice Chairmen and members of the Appeals Tribunal 
shall be determined by the Lieutenant Governor in Council 
and form part of the administration expenses of the Board. 


(2) Upon the: expiry of their term of office, the Chairman 
and Vice Chairmen of Appeals are eligible for 
reappointment. 


(Aye inembers of thesAppeals) Tribunal, shall not be eligible 
for reappointment after having served as a member of the 
Appeals Tribunal for six years. 
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(5) The Chairman of the Appeals Tribunal may appoint 
officers, staff members and other employees of the Appeals 
Tribunal as he considers necessary and may prescribe their 
duties and powers and, subject to the Crown Employees' 
Collective Bargaining ‘Act,’ 1972, fixtherrepenumeracione 


(6) A person appointed under subsection 5 shall be deemed 
to be an employee of the Board for the purposes of 
section 46. 


53.-(1). The Chairman of the Appeals=Tribunaly is the chien 
executive officer of the Appeals Tribunal and shall preside 
at meetings of the Appeals Tribunal and upon all panels of 
which he is a member. 


(2) In the absence from Ontario of the Chairman, his 
inability to act or where the office or Chairman is vacant, 
his duties shall be performed by a Vice Chairman or a 
member designated to act by the Chairman or, where the 
Chairman has failed so to designate, by a Vice Chairman or 
member designated to act by the Minister of Labour. 


(3) Whenever it appears that a Vice Chairman or a member 
has acted for and instead of the Chairman, it shall be 
presumed that he has so acted in the absence or disability 
of the Chairman, or vancancy=inethe OLbice,oGcetne 
Chairman. 


(4) In the absence from Ontario of a Vice-Chairman or a 
member, his inability to act or where a vacancy occurs 
among the Vice-Chairman or members, the Lieutenant Governor 
in Council may appoint a person to act for the time being 
in his stead and the person so appointed should have all 
the powers and perform all the duties of a Vice-Chairman or 
a member as the case may be. 


54.-(1) The main offices of the Appeals Tribunal shall be 
Situate in the Municipality of Metropolitan Toronto. 


(2) The Appeals Tribunal, or any panel thereof, may set 
and hold hearings in any place in Ontario as is considered 
convenient. 


55.-(1) The Appeals Tribunal shall not proceed with or hear or 
continue to hear a matter unless a quorum of the Tribunal 
is present throughout the proceeding or hearing. 


(2) A quorum shall consist of the Chairman of Appeals ora 
Vice-Chairman of Appeals sitting alone, or the Chairman of 
Appeals or a Vice Chairman of Appeals designated by the 
Chairman to act in place of the Chairman and not less than 
two members of the Appeals Tribunal to be equal in number 
and representative of employers and workers. 


(3) A quorum may exercise all the jurisdiction and powers 
of the Appeals Tribunal. 
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(4) The decision of the majority of the quorum present and 
eonsti curing the Tribunal “is the ®decision thereof butsif 
there is no majority the decision of the Chairman or Vice- 
Chairman governs. 


56.-(1) The Chairman of Appeals may establish panels of the 
Appeals Tribunal and a panel has all the jurisdiction and 
power of the Appeals Tribunal. 


(2) The Chairman of Appeals may refer any matter that is 
before the Appeals Tribunal to a panel and may refer any 

matter that is before a panel, to the Appeals Tribunal or 
Pomonotner@panel, including any question of law or DOLLY: 


(3) A panel has all the jurisdiction and power of the 
Appeals Tribunal and its decision shall be deemed the 
decision of the Appeals Tribunal. 


57.-(1) A panel of the Appeals Tribunal shall consist of: 


(a) the Chairman of Appeals or a Vice Chairman of 
Appeals esatting alone: sor 


(b) the Chairman of Appeals and two Vice Chairmen of 
Appeals; or 


(c) the Chairman of Appeals or a Vice Chairman of 
Appeals, and two members, equal in number and 
representative of employers and workers. 


(2) A Vice Chairman of Appeals shall preside on all panels 
where the Chairman of Appeals is not a member of such 
panel. 


(3) Subject to subsection 4 a panel shall not proceed or 
continue with a matter unless all appointed to the panel, 
including the Chairman of Appeals, Vice Chairmen of Appeals 
and members, as the case may be, are present, and remain 
present throughout the proceedings. 


(4) The Chairman of Appeals may remove from a panel, fill 
any vacancy thereon or designate a member of the Appeals 
Tribunal to act in the place and stead of a member who 
refuses or is unwilling to act thereon. 


(5) The decision of the majority of a panel consisting of 
three persons is the decision of the Appeal Tribunal and if 
there is no majority the decision of the chairman of the 


panel governs. 
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58. Subject to sections 77 and 85, the Appeals Tribunal has, 
and shall exercise, exclusive jurisdiction to inquire into, 
hear and determine an appeal from a decision, direction, order 
or ruling of the Board and to make any order or direction that 
may be made by the Board and the order or direction of the 
Appeals Tribunal or a panel thereof is final and conclusive and 
not open to question or review in any court upon any grounds 
and no proceedings by or before the Appeals Tribunal or a panes 
thereof shall be restrained by injunction or other process or 
proceeding in any court or be removable by applicatdon or 
judicial review pursuant to the Judicial Review Procedure Act 
1971, on otherwise, into any court. 


59. Sections 48 and 49 shall apply with all necessary 
modifications to the Chairman, Vice Chairman and members of the 
Appeals Tribunal, and to an officer or employee of the Appeate 
Tribunal and any person engaged by the Appeals Tribunal to 
conduct an examination, test or inquiry, or authorized to 
perform any function under this Act. 


60. The accounts of the Board shall be audited by the 
Provincial Auditor or under his direction by an auditor 
appointed by the Lieutenant Governor in Council for that 
purpose and the salary and remuneration of the auditor so 
appointed shall be paid by the Board as part of its 
administration expenses. 


61.-(1) The Board shall after the close of each year file with 
the Minister of Labour an annual report upon the affairs of 
the Board. 


(2) The Minister of Labour shall submit the report to the 
Lieutenant Governor in Council and shall then lay the 
report before the Assembly if it is in session or, if not, 
at the next ensuing session and the report shall then be 
referred to a standing committee of the Assembly. 


(3) The Board shall after the close of each year file with 
the Superintendent of Insurance, in such detail as he may 
require, a report on the compensation fund and the 
Superintendent of Insurance shall report thereon the 
Minister of Labour. 


(2p) ee Superintendent of Insurance shall, whenever 
required by the Lieutenant Governor in Council or the 
Board, examine into the affairs and business of the Board 
for the purpose of determining as to the sufficiency of the 
compensation fund and shall report thereon to the 
Lieutenant Governor in Council or the Board. 
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PROCEDURE 


62.-(1) Where a worker suffers an UnjuUry Orman eindustrs al 
disease, the worker or in case of his death the spouse or a 
dependant of the worker shall give notice thereof to the 
employer. 


(72) Subject to subsection 6, no compensation or medical 
aid is payable to a worker unless, 


(a) notice of the injury or disablement by industrial 
disease is given by the worker to the employer as 
soon as practicable upon the occurrence of the 
injury or disablement and before the worker has 
voluntarily left employment, and 


(b) the claim for compensation or medical aid is made 
within six months from the date of the: injury or 
disablement or in the case of death within six 
months from the date of death. 


(3) The notice shall give the name and address of the 
worker and is sufficient if it states the cause of the 
injury or industrial disease and where the injury or 
disablement occurred. 


(4) The notice may be given by delivering it at or sending 
it by registered mail addressed to the place of business or 
the residence of the employer or, where the employer is a 
body of persons, corporate or unincorporate, by delivering 
it at or sending it by registered mail addressed to the 
employer at the office or, if there are more offices than 
One, oate any, of the offices» of such body of persons. 


(5) The notice shall also be given to the Board by 
Delivering tosor at the office of thevsecretary or by 
sending it to him by registered mail addressed to his 
office. 


(6) Failure to give the prescribed notice or to make such 
Glaim or any defect or inaccuracy in a notice does not bar 
the right to compensation or medical aid if in the opinion 
of the Board the employer was not prejudiced thereby or, 
where the compensation is payable out of the compensation 
Puna fathnewsoara 1S°Of Opinion that therclarm for 
compensation is a just one and ought to be allowed. 


63.-(1) Every employer, within three days after he learns of 
the occurrence of an injury or disablement by industrial 
disease to a worker in his employment by which the worker 
suffers loss of earnings or that necessitates medical aid, 
shall notify the Board in writing of, 


Ua) Sethe occurrence of the injury or disablement by 
industrial disease and the nature of it; 
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(b) “the time ofa es voccunrence, 
(c) the name and address of the worker; 
(d) the place where the accident happened; 


(e) the name and address of the physician or surgeon, 
if any, by whom the worker was or is attended for 
the injury or disease, 


and shall in any case furnish’ such) further detartsvand 
particulars respecting any injury or disease or claim to 
compensation as the Board may require. 


(2) Every employer who makes default in reporting or 
furnishing particulars of any injury or industrial disease 
shall, in’addition to any other peralty orm iability va, 
to the Board the amount prescribed by the regulations. 


(3) Where a worker or dependant has given the notice 
prescribed by section 62 and a claim for compensation has 
not been commenced by the employer pursuant to subsection 
(1), the worker, spouse or dependant may commence a claim 
for compensation by delivering to the Board an application 
for compensation in the form prescribed by the 
regulations. 


64.-(1) The Board shall determine its own practice and 
procedure in relation to applications and proceedings and 
may, subject to the approval of the Lieutenant Governor in 
Council make rules and regulations governing such practice 
and procedure and prescribe such forms as are considered 
necessary. 


(2) Where a person or organization has, in the Board's 
Opinion, a sufficient interest in a matter, the Board may, 
On its Own motion or on request of that person or 
organization, grant to that person or organization status 
as agpartys of srecond. 


65.-(1) Upon request the Board shall give a claimant full 
access to and copies of the Board's file and records 
respecting the claim and shall provide like access and 
copies to a representative of the claimant upon 
presentation of a written authorization for that purpose 
signed by the claimant, provided there is a disputable 
issue. 


(2) Where an employer contests an application for 

benefits the employer shall be granted access to and copies 
of only those records of the Board which the Board 
determines to be relevant to the issue or issues in dispute 
and the Board shall provide like access and copies to a 
representative of the employer upon presentation of a 
written authorization for that purpose signed*by the 
employer. 
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(3) Where a claimant, employer or party of record is 
aggrieved by a decision of the Board made under this 
section, an appeal lies therefrom to the Appeals Tribunal 
in the manner prescribed in the regulations. 


66.-(1) The Board has power to, 


(a) summon and enforce attendance of witnesses and 
compel them to give evidence on oath and to 
produce such documents or things as the Board 
considers requisite to the full investigation and 
consideration of matters within its jurisdiction, 
in the same manner as a court of record in civil 
cases; 


(b) accept such oral or written evidence as, in its 
discretion, it considers proper whether 
admissible in a court of law or not; 


(Sjealneves discretion, to allow to. alworker or a 
spouse, child or dependant of a deceased worker, 
or the witnesses, such expenses and allowances as 
may be incurred in the prosecution of a claim 
under this Act, and such expenses and allowances 
shall form part of the administration expenses of 
the Board; 


(d) require any person or corporation to post and 
keep posted, upon their premises, ina place or 
places where they are most likely to come to the 
attention of all persons concerned, any notices 
that the Board considers necessary to bring to 
the attention of such persons matters relating to 
this Act; 


(e) enter into any premises where work is being done, 
or has been done, or will be done by any worker, 
or in which the employer carries on business 
whether or not the premises are those of the 
employer, and inspect and view any work, 
material, machinery, appliance or article 
therein, including books of account, and 
interrogate any person respecting any matter, and 
post therein any notice; 


(£) authorize any person to do anything that the 
Board may do and act upon the report of such 
person. 


(2) Where the Board has made an overpayment of any 
compensation it may write off such overpayment, recover the 
amount of an overpayment by reducing or suspending any 
future payment of compensation to the person who received 
such overpayment or take legal action to recover the amount 
of such overpayment. 
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67. The proceedings and decisions of the Board are not subject 
to, or affected by, the Statutory Powers Procedure Act 1971, ox 
amendments thereto, or by any rules or regulations made 
thereunder and the provision of this Act and the regulations 
shall prevail notwithstanding anything contained in the 
Statutory Powers Procedure Act. 


68. All decisions of the Board shall be promptly communicated 
to the parties of record in writing. 


69.-(1) An order of the Board for the payment of compensation 
or medical aid by an employer who is individually liable to 
pay the compensation or medical aid or any other order of 
the Board for the payment of money made under the authority 
of this Party°or a‘copy of any such onderveertiivedtayamie 
secretary to be a true copy, may/be filedywith the clenkeanr 
any county or district court and, whenessorti led, becomecwa 
order of that court and may be enforced as a judgment of 
the court. 


(2) For the duties performed by him in connection with the 
filing of an order or certificate of the Board pursuant to 
this section or section 121°, such clerk dstentitledeioga 
fee of $1, and, notwithstanding any other provision or 
rule, any proceeding provided for by either of such 
sections may be carried on by the Board by post without the 
necessity of personal attendance at any office. 


70.—{1) . The Board may,,at any time, if 1tveonsidere it 
advisable, reconsider any decision order or ruling made by 
it, and vary, amend, or revoke such decision order or 
ruling. 


(2) A claimant, employer or party of record may request 

the Board to reconsider 1tssdecysionyworder Oneuulingeo, 

filing an application for reconsideration in the time and 
manner prescribed by regulations. 


(3) Upon receipt of an application for reconsideration the 
Board shall, as soon as practicable, notify the applicant 
whether the application for reconsideration has been 
granted or refused. 


(4) Whenever an application for reconsideration is 
granted, or the Board reconsiders a matter on its own 
motion, the Board shall inform a worker, employer or party 
of record of the issue or issues under reconsideration and 
afford such persons in opportunity to make written 
submissions with respect thereto. 


(5) Every decision on reconsideration, together with 
reasons therefore, shall be recorded in writing and 
promptly communicated to the claimant, employer or party of 
record. 
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71. Where an issue arises as to a medical matter or medical 
question, the Board may, on its own motion, state a case cord 
Medical Review Panel. Thereupon, a Medical Review Panel shall 
be constituted as prescribed by section 82. 


72.-(1) Where a claimant, employer or party of record has 
applied for reconsideration of a Board decision and the 
Board has refused to reconsider its decision ory upon 
reconsideration has rendered a decision with which a party 
of record is aggrieved, a party of record may appeal the 
decision to the Appeals Tribunal in the time and manner 
prescribed by the regulations. 


(2) Upon receipt of a notice of appeal, the Appeal 
Tribunal shall, as soon as practicable, notify the Board, 
and the claimant, employer or party of record of the 
appeal, the issue or issues in respect of which the appeal 
is brought and furnish the same with copies of any written 
submissions made with respect thereto. 


(3) The Appeal Tribunal may direct that any periodic 
payments under a decision of the Board be paid 
notwithstanding that an appeal is taken thereform and any 
amounts paid under the direction may be written off or 
recovered by reducing or suspending future compensation, or 
through legal action as the Appeal Tribunal may direct. 


73. The Appeals Tribunal may determine its own practice and 
procedure and may, subject to the approval of the Lieutenant 
Governor in Council, make regulations in respect thereto, and 
prescribe such forms as it deems necessary. 


74. Sections 65, 66 and 67 apply with all necessary 
modifications, to the Appeals Tribunal. 


75.-(1) The Appeals Tribunal may confirm, vary, reverse, or 
uphold any decision of the Board, and may make any order 
with respect to a matter before it as is capable of being 
made by the Board. 


(2) A decision of the Appeals Tribunal shall be effective 
EeoOnmune date of original application to the Board or such 
earlier date as the Appeals Tribunal deems appropriate 
provided that in no event shall the Appeals Tribunal make 
its order effective at a time prior to the date the 
claimant became entitled to compensation under this Act. 


(3) Every decision of the Appeals Tribunal, together with 
its findings and reasons, shall be made in writing. 


76. Section 70 applies with all necessary modifications to an 
order of the Appeals Tribunal. 


77.-(1) Except where the Board has stated a case pursuant to 
section 71, the Appeals Tribunal may, of its Own motion, 
state a case to a Medical Review Panel, and thereupon a 
Medical Review Panel shall be constituted in the manner 


provided by section 82. 
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(2) Whenever a claimant, employer or party of record has 
made application for a medical review pursuant to section 
81, the Appeals Tribunal may stay that application on the 
grounds that it intends to review the decision of the Board 
which is the subject of the application for medical 


review. 


(3) Where an application is stayed under subsection 2, the 
Appeal Tribunal shall proceed as though an appeal had been 
taken under section 72 and upon a decision being rendered 
by the Appeals Tribunal, a person aggrieved thereby may 
renew the application for medical review in the manner 
prescribed in the regulations. 


78. Where a decision of the Appeals Tribunal turns upon an 
interpretation of general law or the policy of this Act, the 
Corporate Board may, in its discretion, stay the enforcement or 
execution of the order of the Appeals Tribunal, hear and 
determine the issue of general law or policy, and direct the 
Appeals Tribunal to reconsider the matter in light of the 
Corporate Board's determination. 
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DIVISION VIII 


MEDICAL EXAMINATIONS AND REVIEWS 


79.-A worker who has made claim for compensation, or to whom 
compensation is payable under this Act shall, if requested 
by the Board or Appeals Tribunal, submit himself for 
medical examination by a medical practitioner provided by 
the Board or Appeals Tribunal as the case may be. 


80.-(1) Any medical report or medical opinion in respect of a 
worker or deceased worker, whether prepared by or provided 
to the employer, agent of the employer, Board, Appeals 
Tribunal or a Medical Review Panel from any source 
whatsoever, or otherwise prepared, shall, upon request by 
any of the above, be made available to the worker or 
claimant for compensation. 


(2) A worker or claimant for compensation may designate a 
representative to receive medical reports snd opinions on 
his or her behalf, and the persons and agencies referred to 
in subsection 1, shall release medical reports or opinions 
to that representative upon presentation of a written 
authorization, signed by the worker or claimant. 


(3) Where an employer contests a medical decision of the 
Board he shall be. granted access only to those medical 
reports and opinions which the Board deems relevant to the 
medical issue in dispute. 


(4) Where an employer is aggrieved by a decision made by 
the Board under subsection 3 he may appeal the decision to 
the Appeals Tribunal in the manner prescribed by the 
regulations. 


(5) Before granting access to the employer under 
subsection 3 the Board shall notify the worker or claimant 
for compensation of the medical reports or Opinions it 
deems relevant to permit written submissions or objections 
to be made within such time as may be specified before 
Grancang access to the employer. 


(6) Where a worker or claimant is aggrieved by a decision 
of the Board pursuant to subsection (3), subsection (4) 
applies with all necessary modifications., 


81.-(1) Where a claimant, employer or party of record has 
applied to the Board for reconsideration of a medical 
decision of the Board and the Board has refused to 
reconsider such decision or, upon reconsideration, has 
rendered a medical decision by which the person is 
aggrieved, the person aggrieved may, within 90 days from 
the date upon which the decision on reconsideration or 
refusal to reconsider, as the case may be, is made, or such 
further time as the Appeal Tribunal may allow, make 
application for medical review as prescribed rig Eek g Ys. 
regulations. 
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(2) An application for medical review filed pursuant to 
this section shall be accompanied by a certificate froma 
physician stating that in the opinion of the physician 
there is a bona fide medical dispute to be resolved, and 
such certificate shall include a statement of particulars 
sufficient to define the questions in dispute. 


82.-(1) The Bieutenant Governor in sCouner ll eshalleappoin. 
medical specialists in particular classes of injuries and 
disabilities to form separate rosters for such particular 
classes of injuries and disabilities from which members of 
Medical Review Panels may be selected as provided herein. 


(2) Upon receipt of an application for medical review the 
Appeals Tribunal shall, within 30 days, by notice by 
registered mail, require each of the worker or claimant 
for compensation, and the employer to nominate, within ten 
days after receipt of the notice, one specialist from a 
roster designated by the Appeals Board. 


(3) No specialist may be a member of a Medical Review 
Panel who, 


(a) examines workers on behalf of the employer, 


(bob) has treated the worker or a member of the 
worker's family, 


(c) has acted as a consultan® in tne treatmenteolecne 
worker, or 


(d) is a partner of, or practices medicine together 
with such specialist, 


and in no case shall there be on the same panel, 
specialists who are partners or who practice medicine 
together. 


(4) In the event that 
(a) the worker is self-employed; or 


(pb) “the: worker is therchold: parent, brother, sistem 
husband, or wife of the employer; or 


(c) the worker #:s a partner in, or member of the firm 
that is the employer; or 


(d) the employer has ceased to carry on business in 
the industry in which*®the®injury or disability 
SCCUrnedemam 


(e) a party other than the applicant for medical 
review fails or neglects to nominate a specialist 
within ten days of the notice provided in this 
section, 
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the Appeals Tribunal shall nominate a specialist as if it 
were entitled to do so under subsection 2. 


(5) If the person making the application under this section 
shall fail to or neglect to nominate a specialist within 
Cenydayssor the receipt of the notice,. the application 
shall be deemed abandoned but such failure to nominate 
shall not preclude a further and timely application for 
medical review under this section. 


(6) The Appeals Tribunal shall, within 15 days from the 
receipt of the nominations, if the specialists are prepared 
EOmACCeDiaE Ciel rm mominations, appoint the specialists as 
members Of a Medical Review Panel to examine the worker, 
and the two specialists together shall select a chairman, 
and the three shall constitute the Medical Review Panel. 


(<7) insthe event that a specialist nominated pursuant to 
Po Pomsect dl OngLs punwi ling .om Unable tosact, jaanother 
specialist shall be nominated and appointed in his place in 
the same manner as provided in this section. 


(8) Where the Appeals Tribunal exercises its power to 
state a case to a Medical Review Panel pursuant to 
subsection 77(1), the panel shall be nominated and 
appointed in the same manner as provided in this section 
except that where the case provided for by subsection 82(4) 
shall arise, the specialist shall be nominated by the 
Minister of Labour. 


83.-(1) After the appointment of a Medical Review Panel the 
Appeals Tribunal shall prepare a list of medical questions 
to be determined by the Medical Review Panel and such list 
shall be accompanied by a review of relevant facts, anda 
summary of applicable law and policy. 


(2) Before its submission to the Medical Réview Panel, the 
list of medical questions referred to in subsection 1 shall 
be sent to the parties for their review and comment and 
where a dispute arises with respect to the substance and 
Sonpentlorto thie, list of medical) questions, on -any 
accompanying statement of relevant facts, law or policy, 
the decision of the Appeals Tribunal shall be final and 
conclusive thereto. 


(3) Where an application for medical review is received by 
the Appeals Tribunal and the Appeals Tribunal determines 
Preatetnercels snoumedical assue) in dispute it shall -intoxrm 
the parties thereof in writing with reasons. 


64.-(1) Within a reasonable time after the receipt of the list 
otmedicalquestions, but sin no case later Chan 20 days 
from such receipt, the chairman of the Medical Review Panel 
shall arrange for the examination of the worker by at least 
one member of the Medical Review Panel and the review of 
any records of the Appeals Tribunal deemed relevant by the 
Medical Review Panel. 
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(2) For the purposes of its inquiry a Medlealweneview eran! 
shall have full and free access to all Board and Appeals 
Tribunal records concerning the medical questions in issue 
and shall have the power to direct that’ further inguiriecs 
be made or additional information or opinions be secured, 
and any such direction fom turtherm wngui wysobebedvesrmtor 
additional information or opinion be disclosed to the 
parties together with the results thereof. 


(3) In no case shall there be a private communication 
between any member of a Medical Review Panel and any doctor 
who would be excluded from the Medical Review Panel by 
virtue of the provisions of section 82(3) but in all cases 
the Medical Review Panel shall invite the physician who 
certified pursuant to section 81(2) that there was a bona 
fide medical dispute to be resolved to make any 
representations the physician considers advisable. 


(4) Subject to the provisions) Of this, section, asMedicar 
Review Panel may receive and accept evidence that, in its 
discretion, it deems fit, proper and essential to the 
determination of the medical questions before it, and may 
determine its own procedure in that regard. 


85.-(1) The decision of a majority of a Medical Review Panel 
on any medical question is the decision of the Medical 
Review Panel. 


(2) Within a reasonable time after the examination of the 
worker, but in no case more than 30 days thereafter, the 
chairman of the Medical Review Panel shall submit to the 
Appeals Tribunal the answers to the list of medical 
questions stated to the Medical Review Panel and such 
answers shall be final and conclusive and are binding upon 
the Appeals Tribunal, the Board, the worker or claimant for 
compensation, the employer and any party of record. 


(3) The answers given by a Medical Review Panel are not 
subject to any appeal under this Act nor to review in any 
court of law upon any grounds and no decision of a Medical 
Review Panel shall be restrained by injunction or other 
process or proceeding in any court or be removable by 
application for judicial review pursuant to the Judicial 
Review Procedures Act, or otherwise into any court. 


(4) A Medical Review Panel may, in addition to, and 
separate from, the answers required to be submitted under 
subsection 1, make a report or recommendation to the Board 
or Appeals Tribunal as the case may be, on any matter 
arising out of its examination and review. 


(5) Upon receipt of the answers of the Medical Review 
Panel, and any report of recommendation contemplated by 
subsection 4, the Appeals Tribunal, as the case may be, 
shall send a copy of such answers and report or 
recommendations to the parties, shall receive their 
submissions thereupon, and shall review the matter in light 
of the answers of the Medical Review Panel. 


5b, 


86.-(1) Where a party of record alleges that new facts not 
previously in existence have arisen since the decision of a 
Medical Review Panel was made such party may make 
application to the Appeals Tribunal for a further medical 
review as provided in the regulations. 


(2) Such application shall contain a statement concerning 
the new facts alleged to have arisen and a certificate bya 
physician stating that in his opinion the new facts are 
such as to call into question the validity of the prior 
medical decision together with medical reasons supporting 
that opinion. 


(3) Upon receipt of an application under this section, the 
Appeals Tribunal shall review the application and determine 
whether a further medical review is justified, and if 
justified, whether the further medical review is to be 
undertaken by the: Medical Review Panel that made the 
decision to be further reviewed or whether it is advisable 
to nominate and appoint a new medical Review Panel, and the 
decision of the Apeals Tribunal is final and conclusive in 
the same manner, and to the same extent, as provided in 
section 58. 


(4) In the event that the Appeals Tribunal deems it 
advisable to nominate and appoint a new Medical Review 
Panel such Medical Review Panel shall be nominated and 
appointed in the manner provided by section 82. 


87. The provisions of sections 79 to 86 apply, with all 
necessary modifications to the Board in exercising the power 
conferred by section 7l. 


88.-(1) The Lieutenant Governor in Council may make 
regulations as to any matter or thing which appears 
necessary or advisable for the effectual administration of 
sections 82 to 86. 


(2) All costs and expenses associated with the 
administration of sections 82 and 86, including the 
remuneration, expenses and allowances of Medical Review 
Panel members, shall be paid by the Ministry of Labour and 
ehargeablesby that Ministry to the Board and. such charges 
shall form part of the administration expenses of the 
Board. 


89.-(1) The Minister of Labour shall establish the office of 
Worker Adviser and shall pay such remuneration and expenses 
as may be required to carry out the functions assigned it 
by the Minister. 


(2) The Board shall reimburse the Minister for the 
remuneration and expenses referred to in subsection l. 


POe—Gl)e The Minister of Labour shall establish the office of 
Employer Adviser and shall pay such remuneration and 
expenses as may be required to carry out the functions 
assigned it by the Minister. 


(2) The Boatd shall reimburse the Minister for the 
remuneration and expenses referred to in subsection l. 
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DIVISION IX 


COMPENSATION FUND 


91.-(1) A compensation fund shall be provided by contributions 
to be made by the employers in the classes or groups of 
industries for the time being included in Schedule 1, and 
compensation payable in respect of injuries that happen in 
any industry included in any of such classes or groups 
shall be paid out of the fund. 


(2) Notwithstanding the generality of the description of 
the classes for the time being included in Schedule 1, none 
of the industries included in Schedule” 2"%shall form: pagusor 
or be deemed to be included in any of such classes, unless 
it is added to Schedule 1 by the Board under this Part. 


92. The Board shall maintain the compensation fund and reserves 
at a level which provides reasonable assurance that future 
payments may be made out of the funds for the purpose of paying 
benefits under this Act, and the costs and expenses of the 
administration of this Act. 


93.-(1) In determining the contributions to be made by the 
employers in the classes or groups of industries for the 
time being included in Schedule 1, the Board is not 
obligated to provide or maintain in each year a reserve 
fund at all times fully equal to the capitalized value of 
the payments of compensation which will become due in 
future years in respect of injuries occurring during the 
year. 


(2) It is not necessary for the reserve fund to be equal 
as to all classes OY groups and eroOcepunbvoOses of 

sections 91 and 115, it is discretionary with the Board to 
provide for a larger reserve fund in one or more of the 
classes or groups than in another or others of them. 


(3) Where an employer is likely to go out of business, or 
cease operations in Ontario, the Board may fully capitalize 
the employer's accident costs and assess and levy a 
supplementary assessment against the employer. 


(4) The assesssment and levy referred to in subsection 3 
shall stand as a special lien upon all the property, real 
or personal of the employer. 


(5) Subsection 3 of section 100 does not apply to 
subsection 3. 
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94. If at any time there is not money available for payment of 
the compensation that has become due without resorting to 
the reserves, the Board may pay such compensation out of 
the reserves and shall make good the amount withdrawn from 
the reserves by making a special assessment upon the 
employers liable to provide the compensation or by 
including it in a subsequent assessment, but, if for any 
reason it is considered inexpedient to withdraw the amount 
required from the reserves, the Lieutenant Governor in 
Council may direct that the same be advanced out of the 
Consolidated Revenue Fund and in that case the amount 
advanced shall be collected by a special assessment and 
when collected shall be paid over to the Treasurer of 
Ontario. 


95.-(1) Subject to the approval of the Lieutenant Governor in 
Council, the Board may by regulation, 


(a) rearrange any of the classes for the time being 
included in Schedule 1, and withdraw from any 
class any industry included in it and transfer 
the industry wholly or partly to any other class 
or form the industry into a separate class, or 
exciider it etrom) theyoperation. of this) Part. 


(b) establish other classes including any of the 
industries that are for the time being included 
in Schedule 2, or are not included in any of the 
classes in Schedule 1; 


(c) add to any of the classes for the time being 
included in Schedule 1 any industry that is not 
included in any of such classes; 


(d) exclude any trade, employment, occupation, 
calling, avocation or service from any industry 
for the time being included under this Part or at 
any time brought under this Part. 


G2 3=ewhere in the opinion of the Board the hazard to 
workers in any of the industries embraced in a class is 
Ness or greater than that in another or others of such 
industries, or where for any other reason it is deemed 
proper to do so, the Board may subdivide the class into 
groups, transfer an industry wholly or partly to an 
existing group within the class and upon doing so, the 
Board may fix the percentages or proportions of the 
contributions to the compensation fund that are to be 
payable by the employers in each group. 


(3) Separate accounts shall be kept of the amounts 
collected and expended in respect of every class or group, 
but for the purpose of paying compensation the accident 
fund shall, nevertheless, be deemed one and indivisible. 
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(4) Where in the opinion of the Board sufficient 
precautions have not been taken for the prevention of 
injuries or industrial disease to workers in the employment 
of an employer or where the working conditions are not safe 
for workers or where the employer has not complied with the 
regulations respecting first aid, the Board may add to the 
amount of any contribution to the compensation fund for 
which the employer is liable such a percentage thereof as 
the Board considers just and may assess and levy the same 
upon the employer. 


(5) Any additional percentage levied and collected under 
subsection 4 shall be added to the compensation fund or 
applied in reduction of the assessment upon the other 
employers in the class or group to which the employer from 
who it is collected belongs as the Board may determine. 


(6) Where, an the opinionvofarne Board, the ways, works, 
machinery and appliances in any industry conform to modern 
standards in such manner as to reduce the hazard of injury 
or industrial disease to a minimum and the Board is 
convinced that all proper precautions are being taken by 
the employer for the prevention of injuries and industrial 
disease and where the accident record of the employer has 
in fact been consistently good, the Board may reduce the 
amount of any contribution to the compensation fund for 
which such employer is liable. 


(7) Where the work injury frequency and the injury or 
industrial disease cost of the employer are consistently 
higher than that of the average in the industry in which he 
is engaged, the Board, as provided by the regulations, may 
increase the assessment for that employer by such a 
percentage thereof as the Board considers just, and may 
assess and levy the same upon the employer, and may require 
the employer to establish one or more safety committees at 
plant level. 


(8) The Board, if satisfied that the default was 
excusable, may in any case relieve the employer in whole or 
in part from liability under subsection 4 and 

subsection 7. 


96. The powers conferred by sections 94 and 95 may be exercised 
from time to time and as often as wn? the) opinion! Of ther Board 
occasion may require. 


97. The Board may, upon the application of an employer, add to 
Schedule 1, for such time and upon such terms and conditions as 
the Board may determine, any industry or part of an industry, 
or department of work or service, of such employer. 


98. The Board may, upon the application of an employer, add to 
Schedule 2, for such time an upon such terms and conditions as 
the Board may determine, any industry or part of an industry, 
or department of work or service, of such employer not in 
Schedule l. 
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99. Where a worker in the employment of an employer in 

Schedule 1 suffers an injury for which compensation is payable 
under this Act, and the Board is satisfied that the injury was 
caused by the negligence of some other employer or employers in 
Schedule 1 or their workers acting in the course of their 
employment, the Board may direct that the compensation awarded 
Bieanvyesuch=case, Or a proportion of it shall’ be charged 
against the class or group to which such other employer or 
employers belong and to the injury cost record of such employer 
or employers. 


mOO.—(1) For the purposes of this section "principal" means a 
PeLcOnswaorcarries’ on or does not carry ‘on’ an’ industry to 
Which Part I appdies. 


(2) Unless the Board finds and decides that the 

neSDONstD lity Of a Contractor or subGontractor is 
SUpeLclent protection to the worker thereof for the 
compensation payable under Part I, the principal shall be 
deemed the employer of the workers of his contractor or 
subcontractor unless the contractor or subcontractor is 
assessed or added and assessed as an employer in Schedule 1 
Sieumrecs tie contractor or subcontractor is in respect of 
the work liable to pay compensation as an employer in 
Schedule 2. 


(3) A principal shall ensure that any sum that his 
SGontbactorn, Or subcontractors are liable to contribute to 
the compensation fund is paid and upon failure to do so is 
personally liable to pay such sum to the Board and the 
Board has the like powers and is entitled to the like 
remedies for enforcing payment as it possesses or is 
entitled to exercise in case of an assessment. 


(4) Where a principal has made payment or is liable to 
make payment under this section the principal is entitled 
to be reimbursed by the contractor or subcontractor and may 
withhold any sum paid or to be paid out of any monies 
payable to the contractor or subcontractor, and any 
questions as to the right to reimbursemenet or to withhold 
shall be determined by the Board. 


(5) Nothing in this section prevents a worker from 
claiming compensation or the Board from collecting 
contribution to the compensation fund from the contractor 
or any subcontractor instead of the principal. 


mOlL.-(1) Where a licence is granted under The Crown Timber Act 
and timber is cut by a person other than the licensee, the 
licensee shall see that any sum that the person engaged in 
the cutting of such timber is liable to contribute to the 
accident fund is paid and, if the licensee fails to do so, 
he is personally liable to pay such sum to the Board, and 
the Board has the like powers and is entitled to the like 
remedies for enforcing payment as it possesses or is 
entitled to in respect of an assessment. 
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(2) Where the licensee is liable to make payment to the 
Board under subsection 1, he is entitled to be indemnified 
by the person who should have made such payment and is 
entitled to withhold out of any indebtedness due to such 
person a sufficient amount to answer the same and all 
questions as to the right to and the amount of any such 
indemnity shall be determined by the Board. 
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STATEMENTS BY EMPLOYERS 


102.-(1) Subject to the regulations, every employer shall on or 
beforesysuch date as shall be prescribed by the Board, and 
at such other time or times as the Board may by order or 
regulation require, prepare and transmit to the Board in 
the manner prescribed by the Board a statement of the 
amount of the wages earned by all his workers during the 
year then last past or any part thereof specified by the 
Board and of the amount that he estimates he will expend 
for wages during the then current year or any part thereof 
specified by the Board, and such additional information as 
the Board may require, both certified to be accurate by the 
employer or his authorized representative or where the 
employer 1s a corporation, by an officer of the corporation 
Or an authorized representative of the corporation having a 
personal knowledge of the matters to which the statements 
relate. 


(2) Where an industry coming within any of the classes 

for the time being included in Schedule 1 is established or 
commenced on or after the lst day of January in the then 
current year, the employer shall forthwith notify the Board 
of the fact and prepare and transmit to the Board a 
statement of the amount that he estimates he will expend 
for wages for the remainder of the year and such other 
information as the Board may require, certified to be 
accurate in the manner prescribed by subsection l. 


(3) Every employer shall keep in such form and with such 
detail as may be reguired for the purposes of this Act a 
careful and accurate account of all wages paid to his 
employees and such account shall be kept within Ontario and 
shall be produced to the Board and its officers when so 
required. 


(4) Where the business of the employer embraces more than 
anespranchn of business or chass,or group of industry, the 
Board may require separate statements to be made as to each 
bhancnlor class or group Of andustry, and such statements 
shall be made verified and transmitted as provided by 
subsection l. 


(5) If any employer does not make and transmit to the 
Board the prescribed statement within the prescribed time, 
the Board may base any assessment or supplementary 
assessment thereafter made upon him on such sum as in its 
opinion is the probable amount of the payroll of the 
employer and the employer is bound thereby, but, iio as 
afterwards ascertained that such amount is less than the 
actual amount of the payroll, the employer is liable to pay 
to the Board the difference between the amount for which he 
was assessed and the amount for which he would have been 


assessed on the basis of his payroll. 


LOS: 
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(6) If an employer does not comply with subsection 1, 
subsection 2, subsection 3 or subsection 4, or if any 
statement made thereunder is not a true and accurate 
statement of any of the matters required to be set forth in 
it, the employer for every such non-compliance and for 
every default or delay in furnishing any such statement or 
insufficiency of estimate of expenditure for wages is 
liable to pay an additional percentage of assessment or to 
pay interest, as fixed by the Board. 


(7) Where an employer ceases to be an employer within the 
meaning of this Act he shall, within 10 days thereafter, 
notify the Board by registered mail and shall at the same 
time transmit a statement of the total amount of wages 
earned by all his workers in the portion of the then 
current year during which he has continued in business. 


(1) Every assessor of a township, town or village shall 
yearly on or before the last day for completing his 
assessment role make a return to the Board upon forms 
provided by the Board for the purpose showing the names, 
addresses, nature of business, and usual number of 
employees, of all employers of workers carrying on in the 
municipality any industry or business. 


C2.) The Board may make remuneration for such return out of 
the compensation fund. 


-(1) The Board and any member of it and any officer or 


person authorized by it for that purpose have the right to 
examine the books and accounts of the employer and to make 
such other inquiry as the Board considers necessary for the 
purpose of ascertaining whether any statement furnished to 
the Board under section 102 is an accurate statement of the 
matters that are required to be stated therein or of 
ascertaining the amount of payroll of any employer or of 
ascertaining whether any industry or person is under the 
operation of this Part and whether in Schedule 1 or 
Schedule 2, and for the purpose of any such examination and 
inquiry the Board and the person so appointed has the 
powers of a commission under Part II of The Public 
Inguiries Act, 1971, which Part applies” tovthesexaminatron 
or inquiry as if it were an inquiry under that) Act. 


(2) The Board may, for the purpose of the examination 
mentioned in subsection 1; apply ex partesto al judge of tie 
county Or distprict) count ofthe counties omdic tree Cee 
which the books and accounts are located for an order 
authorizing an officer of the Board, together with such 
members Of the® Ontariroy Provinelal PolicesPorce or oener 
police officers as he calls on to assist him, to enter and 
search, if necessary by force, any building, receptacle or 
place for books and accounts of the employer and to seize 
and take away any such books and accounts for the purpose 
of the examination and retain them in his possession until 
such examination is completed. 
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(3). No employer or any other person shall obstruct or 
hinder the making of the examination and inquiry mentioned 
in subsection 1 or refuse to permit it to be made. 


(4) Every member of the Board and every officer or person 
authorized by it to make examination or inquiry under this 
section have power and authority to require and take 
affidavits, affirmations and declarations as to any matter 
OfLesuch examination, or inguiry and: for all purposes of this 
Act to administer oaths, affirmations and declarations and 
certify the same having been made. 


vO5.—(1) If a statement is found to be inaccurate, the 
assessment shall be made on the true amount of the payroll 
as ascertained by such examination and inquiry, or, if an 
assessment has been made against the employer on the basis 
of his payroll being as shown by the statement, the 
employer shall pay to the Board the difference between the 
amount for which he was assessed and the amount for which 
he would have been assessed if the amount of the payroll 
nadsbecn truly stated, and in addition a sum equal to such 
difference may be levied. 


(2 )ieelhenbOacd, If) satisfied that the inaccuracy of the 
statement was not intentional and that the employer 
honestly desired to furnish an accurate statement, may 
relieve him from the payment of the additional sum provided 
POimovesoosection | or any part of it. 


106.-(1) The Board and any member of it and any officer or 
person authorized by it for that purpose have the right at 
all reasonable hours to enter into the establishment of any 
employer who is liable to contribute to the compensation 
fund and the premises connected with it and every part of 
them for the purpose of ascertaining whether the ways, 
works, machinery or appliances therein are safe, adequate 
and sufficient and whether all proper precautions are taken 
for the prevention of accidents to the worker employed in 
or about the establishment or premises and whether the 
safety appliances or safeguards prescribed by law are used 
and employed therein, or for any other purpose that the 
Board considers necessary for the purpose of determining 
the proportion in which such employer should contribute to 
the accident fund. 


(2) No employer or any other person shall obstruct or 
hinder the making of any inspection under subsection 1, or 
refuse to permit it to be made. 
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ASSESSMENTS 


107.-(1) The Board shall in every year assess and levy upon the 
employers in each of the classes or groups such percentage 
of payroll ior such other rate voresuch specific sum as, 
allowing for any surplus vor deficrt an itherclas ss01rmeroup, 
it deems sufficient to pay the compensation during the 
current year in respect of (injuries or death to workersein 
the industries within the class or group, and to provide 
and pay the expenses of the Board in the administration of 
this Part for that year or so much thereof as may not be 
otherwise provided for, and also to maintain a reserve fund 
to pay the compensation payable in future years in respect 
of claims in -that class or group for anjumes andedeacn 
happening in that year, of such,an amount as the Board 
considers necessary to prevent the employers in future 
years from being unduly or unfairly burdened with payments 
that are to be made in those years in respect of injuries 
or death that have previously happened. 


(2) Such assessments, if the Board sees fit, may be levied 
provisionally upon the estimate of payroll given by the 
employer or upon an estimate fixed by the Board and, after 
the actual payroll has been ascertained, may be adjusted to 
the correct amount, and the payment of assessments, if the 
Board sees fit, may be divided into instalments. 


108.-(1) For the purposes of assesssment the Board may, from 
time to time prescribe by regulation a maximum amount of 
assessable earnings and where the assessment is based on 
the payroll of the employer and there is included in it the 
wages or salary of a worker who has been paid more than 
such maximum amount of assessable earnings the excess shall 
be deducted from the amount of the payroll and the 
assessment shall be based on the amount so reduced. 


(2) It is not necesary for the assessments upon the 
employers in a class or group to be uniform, but they may 
vary for each individual industry or plant) in relation te 
the hazard of such industry or plant, and the’ Board may 
levy a differential rate of assessment on each employer in 
the, class Onegroupraccording ly. 


(3) A system of merit rating may, if considered proper, be 
adopted. 


109.-(1) The Board shall determine and fix the percentage, rate 
or sum for which each employer is assessed under 
section 107 or 108, or the provisional amount thereof, and 
each employer shall pay to the Board the amount or 
provisional amount of his asssessment within one month or 
such other time as the Board may fix after notice of the 
assessment and of the amount has been given to him, or, 
where payment is to be made by instalments, he shall pay 
the first instalment within such time and the remaining 
instalment or instalments at the time or times specified in 
the notice. 


6l. 


(2) The notice may be sent by post to the employer and 
shall be deemed to have been given to him on the day on 
which the notice was posted. 


(3) When it appears at any time that a statement or 
estimate of payroll upon which an assessment or provisional 
amount of assessment is based is too low, the employer 
shall upon demand pay to the Board such sum, to be fixed by 
the Board, as is sufficient to bring the payment of 
assessment up to the proper amount, and payment of any such 
sum may be enforced in the same manner as the payment of 
any assessment may be enforced. 


110. If the amount realized from any assessment is insufficient 
for the purpose for which the assessment was made, the 
Board may make supplementary assessments to make up the 
deficiency and section 107 applies to such assessments, but 
the Board may defer assessing for such deficiency until a 
subsequent assessment is made and then include it in such 
assessment. 


111.-(1) Where any deficiency in the amount realized from any 
assessment in any class or group is caused by the failure 
OfFsome of the employers in that class or group to pay 
their share of the assessment or by any disaster or other 
circumstance that in the opinion of the Board would 
unfairly burden the employers in that class or group, the 
deficiency or loss shall be made up by supplementary 
assessments upon the employers in all the classes and 
section 107 applies to such assessments, but the Board may 
defer assessing for such deficiency or loss until a 
subsequent assessment is made and then include it in such 
assessment. 


(2) The Board, where it considers proper, may add to the 
assessment for any class or group or for all the classes in 
Schedule 1 a percentage or sum for the purpose of raising 
special funds to be laid aside and used to meet the loss 
arising from any disaster or other circumstance that, in 
Pie vopinion ofthe Board, would: unfairly burden the 
employers in any class or group. 


mp2. If and so far as any deficiency mentioned in sections 110 
and 111 is afterwards made good wholly or partly by the 
defaulting employer, the amount that has been made good shall be 
apportioned between the other employers in the proportions in 
which the deficiency was made up by them by the payment of 
supplementary assessments upon them and shall be credited to 
them in making a subsequent assessment. 


113.-(1) If for any reason an employer liable to assessment is 
not assessed in any year, he is nevertheless liable to pay 
to the Board the amount for which he should have been 
assessed, and payment of that amount may be enforced in the 
same manner as the payment of an assessment may be 
enforced. 
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(2) Any sum collected from an employer under subsection 1 
shall be taken into account) by the Board@inemaking “an 
assessment in a subsequent year on the employers in the 
class or group to which such employer belonged. 


114. Notwithstanding that the deficiency arising from a defaure 
in the payment of the whole or part of any assessment has been 
made up by a special assessment, a defaulting employer continues 
liable to pay to the Board the amount of every assessment made 
upon him or so much of 1t)asvremains unpaid: 


115.-(1) Where in any industry for the time being included in 
Schedule 1, a change of ownership or employer occurs, the 
assessment in respect of such employment shall, in the 
absence of an agreement between the respective owners 
determining the same, be apportionable as nearly as 
possible in accordance with the proportion of the payroll 
of the respective periods of ownership or employment. 


(2) Notwithstanding subsection (1), in any industry where 
a change of ownership or employer has occurred and any 
assessment in respect thereof remains in whole or in part 
unpaid or a surplus of payment results the Board may levy 
the whole or any part of such unpaid assessment on either 
or any of such successive owners or employers, or pay or 
credit such owners or employers with any surplus as the 
case may require. 


(3) A change in ownership or employer may be deemed to 
occur where any industry, any part of anewindustry orga 
substantial part of its entire assets are sold, leased, 
transferred, or otherwise disposed of. 


(4) A change in ownership shall forthwith be reported to 
the Board by the former owner and by the successive owner. 


(5) If the former owner or subsequent owner does not 
comply with subsection 4 or if the report is not true or 
accurate, the former or subsequent owner is liable to pay 
such additional percentage of assessment as may be fixed by 
the Board. 


(6) Where any questions arise under this section the 
Board, On application from any person, may determine the 
fact of a change of ownership or employer and what rights 
and duties have been acquired or are retained. 


(7) The Board may deem subsequent owners or employers in 
any industry to have assumed the injury cost, injury 
frequency and injury experience records of previous owners 
Or employers. 
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116. Whenever the Lieutenant Governor in Council is of opinion 
that the condition of the compensation fund is such that with 
the reserves, exclusive of the special reserve, it is not 
sufficient to meet all the payments to be made in respect of 
compensation as they become payable as so as not unduly or 
Pntairly to burden the employers in any class or group in future 
years with payments that are to be made in those years in 
respect of injuries or deaths that have happened in previous 
years, he may require the Board to make a supplementary 
assessment of such sum as in his opinion is necessary to be 
added to the fund, and, when such a requirement is made, the 
Board shall make such supplementary assessment forthwith and it 
shall be made in like manner as is hereinbefore provided as to 
other special assessments and all the provisions of this Part as 
to special assessments apply. 


117.-(1) The additional monies necessary to provide for 
increases of compensation in respect of injuries or deaths 
previously happening may be levied and collected by the 
Board from the employers either now, previously or 
hereafter carrying on industries under this Part in such 
manner and at such time or times as the Board considers 
most equitable and most in accordance with the general 
painicaplessofethis: Act, and, ianithe: case: of Schedule 1 
employers, the levy and collection may be by way of 
addition to the usual assessment or by levy of special or 
additional assessment or assessments, and, in the case of 
Schedule 2 employers, by way of additional deposit or 
capitalized amount as may be necessary to provide for such 
increases. 


(2) Where by reason of limit of legal liability or for 
other cause the Board considers it inequitable or 
inexpedient to apply subsection 1 to any compensation 
award, the Board has power to exempt the same accordingly. 


118. In order to maintain the compensation fund as provided by 
section 92, the Board may, from time to time, and as often as 
may be considered necesary include in any sum to be assessed 
upon the employers and may collect from them such sums as are 
considered necessary for that purpose and the sums so collected 
shall form a reserve fund and shall be invested in any of such 
securities as a trustee may invest in under the Pension Benefit 


Act. 


119. If an assessment or a special assessment is not paid when 
it becomes payable, the defaulting employer is liable to pay and 
shall pay for his default such a percentage upon the amount 
unpaid as may be prescribed by the regulations or as may be 
determined by the Board. 
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120.-(1) Any employer who refuses or neglects to make or 
transmit any payroll, return or other statement = required te 
be furnished by him under section’ 1027 ore whomsgertusesaor 
neglects to pay any assessment or special or supplementary 
assessment or the provisional amount of any assessment, or 
any instalment or part thereof, may in addition to any 
penalty or other liability to which he may be subject, pay 
to the Board the full amount or capitalized value, as 
determined by the Board, of the compensation and medical 
aid payable in respect of any injury or death to an 
employee in his employ that happens during the period of 
such default, and payment of such amount may be enforced in 
the same manner as the payment of an assessment may be 
enforced. 


(2) The Board, if satisfied that such default was 
excusable, may in any case relieve such employer in whole 
or in part from liability under this section. 


121. Where default is made in the payment of any assessment or 
special assessment, or any part of it, the Board may issue its 
certificate stating that the assessment was made, the amount 
remaining unpaid on account of it and the person by whom it was 
payable, and such certificates or a copy of it certified by the 
secretary to be a true copy may be filed with the clerk of any 
county or district court or, where the amount remaining unpaid 
does not exceed its monetary jurisdictions with the clerk of any 
small claims court, and when so filed, becomes an order of that 
court and may be enforced as a judgement of that court against 
such persons for the amount mentioned in the certificate. 


122.-(1) If an assessment or a special assessment, or any part 
of it, remains unpaid for thirty days or more after it has 
become payable, the Board,” In@iveul of of in addition: to 
proceeding as provided by section 121, may issue its 
certificate stating the name and residence of the 
defaulting employer, the amount unpaid on the assessment 
and the establishment in respect of which it is payable, 
and, upon the delivery of the certificate to the clerk of 
the municipality in which the establishment is situated, he 
shall cause the amount so remaining unpaid as stated in the 
certificate to be entered upon the collector's roll as if 
it were taxes due by the defaulting employer in respect of 
such establishment, and it shall be collected in like 
manner as taxes are levied and collected and the amount, 
when collected, shall be paid over by the collector to the 
Board. 


(2) The collector is entitled to add 5 percent thereof to 
the amount to be collected and to retain such percentage 
for his services in making the collection. 


123.(1) Where an employer engages in any of the industries for 
the time being included in Schedule 1, the Board, if it is 
of opinion that the industry is to be carried on only 
temporarily, may require the employer to pay or to give 
security for the payment to the Board of a sum sufficient 
to pay the assessments. 
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(2) The Board has the like powers and is entitled to the 
iikescemedies* for enforcing payment of any such sum as it 
possesses or is entitled to in respect of assessments. 


124. In the case of work or service performed by an employer in 
any of the industries for the time being included in Schedule 1 
for which the employer would be entitled to a lien under The 
Mechanics’ Lien Act, it is the duty of the owner as defined by 
Phat Act to see that any sum that the employer is liable to 
Pentribute to the accident fund is paid and, if any such owner 
fotis to do.so, ,he is personally liable to pay it to the Board, 
and the Board has the like powers and is entitled to the like 
mBemedies for enforcing payment as it possesses or is entitled to 
in respect of an assessment. 


125.-(1) There shall be included among the debts that are, in 
the distribution of the assets of a company being wound up, 
Olina case-Oof an assignment) or death, to be paid in 
priority to all other debts the amount of any assessment or 
compensation the liability wherefore accrued before the 
date of the assignment or death or before the date of the 
commencement of the winding up. 


(eomeThesamount. set forth in a certificate of, the Board 
filed pursuant to section 121 is a special lien upon all 
the property, real or personal, of the employer used on or 
in connection with the industry with respect to which the 
employer is assessed subject only to municipal taxes and 
the amount levied under execution upon any such judgement 
to the extent of the amount due upon such execution shall 
Poucnwitheabespaid, to.the Board. 


66. 
FORMATION OF ASSOCIATIONS AND COMMITTEES 


126.-(1) The employers in any of the classes for the time being 
included in Schedule 1 may, with the approval and under the 
control of the Board, form themselves into an association 
for the purpose of education in accident prevention. 


(2) If the Board is of opinion that an association so 
formed sufficiently represents the employers in the 
industries included in the class, the Board may approve 
rules of operation and, when approved by the Board and by 
the Lieutenant Governor in Council, they are binding on all 
the employers in industries included in the class. 


(3) Where an association under the authority of its rules 
of operation appoints “an inspector On Vanwexpecrt LOteuic 
purpose of education in accident prevention, the Board may 
pay the whole or any part of the salary or remuneration of 
such inspector or expert out of the compensation fund or 
out of that part of 1t that: Tsyate the creditpoL any-oncsog 
more of the classes as the Board considers just. 


(4) The Board may, in any case that it considers proper, 
make a grant towards the expenses of any such association. 


(5) Any monies paid by the Board under this section shall 
be charged against the class represented by such 
association and levied as part of the assessment against 
such class. 


(6) The word "class" in this section includes groups or 
such part of a class “or such number of classes Ov sparusmon 
classes in Schedule 1 as may be approved by the Board. 


127.-(1) The employers in any of the classes for the time being 
included in Schedule 1 may appoint a committee of 
themselves, consisting of not more than five employers, to 
watch over their interests in matters to which this Part 
relates. 


(2) The committee may be the medium of communication on 
the part of the class wtih the Board. 


ove 


CONTRIBUTIONS BY EMPLOYERS IN SCHEDULE 2 


128. The Board may require an employer who is individually 
liable to pay benefits to insure his workers and keep them 
insured against injuries or death in respect of which he may 
become liable to pay benefits ina company approved by the Board 
for such amount as the Board may direct and, in default of his 
doing so, the Board may cause them to be so insured and may 


recover the expense in the same manner as payment of assessments 
may be enforced. 


129.-(1) Where an employer who is individually liable to pay 
benefits is insured against his liability to pay 
benefits, the Board may require the insurance company or 
other underwriter to pay the sum that under the contract of 
insurance such company or underwriter would be liable to 
pay;to the employer in respect of an accident to a worker 
who becomes or whose spouse, children or dependants become 
entitled to benefits under this Part, directly to the Board 
in discharge or in discharge PLOstanto Of benetitsetoawwhich 
such worker or his spouse, children or dependants are found 
to be entitled. 


(2) Where a claim for benefits is made in any case to 
which subsection 1 applies, notice of the claim shall be 
given to the insurance company or other underwriter and to 
EHenemnplLoyer, and the Board shall determine not only the 
question of the right of the worker, spouse, children or 
dependants to benefits but also the question whether the 
WiClesObeanyopact, Of at should be paid dinectly by the 
insurance company or other underwriter as provided by 
subsection l. 


130.-(1) Where the injury causes total or partial permanent 
impairment or the death of the worker and benefits are 
payable by the employer individually, the Board may require 
the employer to pay to the Board such sum as in its opinion 
will be sufficient, with the interest thereon, to meet the 
future payments to be made to the worker, or his spouse, 
children or dependants, and such sum when paid to the Board 
shall be invested by it and shall form a fund to meet such 
future payments. 


(2) Instead of requiring the employer to make the payment 
provided for by subsection 1, the Board may require him to 
give such security as it considers sufficient for the 
future payments. 


131.-(1) Where the Board considers it requisite for the prompt 
payment of claims, it may require any employer in 
Schedule 2 to make deposits of money with it from time to 
time, out of which it may pay benefits for injuries or 
death to workers of such employer as they occur. 


bss 
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(2) The Board, where it considers proper, may add to the 
amount payable by an employer under subsection la 
percentage or sum for the purpose of raising special funds 
and the Board may use such monies to meet a loss or relieve 
any employer in Schedule 2 from all or part of the costs 
arising from any disaster or other circumstance where, in 
the opinion of the® Board, 11s) proper =tosdomso-. 


Employers in industries for the time being included in 


Schedule 2 shall pay to the Board such proportion of the 

expenses of the Board in the administration of this Part as the 
Board considers just and determines and the sum payable by them 
shall be apportioned between such employers and be assessed and 


levied, 


and the provisions of this Part as to making such 


assessments and enforcing payment of the same apply with all 
necessary modifications to assessments made under the authority 


OLfVthis section. 


69. 


OFFENCES AND PENALTIES 


133.-(1) Every person, who contravenes or fails to comply with 
anproyv usionsofethis Act; or the regulations, or a requirement 
of the Board or Appeals Tribunal is gullty.of an 
offence and on summary conviction is liable to a fine of 
not more than $25,000 or to imprisonment for a term of not 
more than twelve months or to both. 


(2) In a prosecution of an offence under any provision of 
this Actsor the regulations, any act or neglect on the part 
of any manager, agent, representative, officer or director 
of the accused whether a corporation or not shall be the 
act or neglect*of the accused. 


70. 
PART si 


134. Sections 134 and 135° apply only towthesindustarestomwhie 
Part I does not apply and to the workers employed in such 
industries, but outworkers and persons whose employment is of a 
casual nature and who are employed otherwise than for the 
purposes of the employer's trade or business, or who are 
employed in industries under Part I but who are excluded from 
the benefit of Part 1, are notwby thismsectiony exci udeds tromecuc 
benefit of sections 134 and 135. 


135.-(1) Where personal injury is caused to a worker by reason 
of any defect in the condition or arrangement of the) ways, 
works, machinery, plant, buildings or premises connected 
with, intended for or used in the business of his employer 
or by reason of the negligence of his employer or of any 
person in the service of his employer acting within the 
scope of his employment, the worker or, if the injury 
results in death, the legal personal representative of the 
worker and any person entitled in case of death have an 
action against the employer, and, if the action is brought 
by the worker he is entitled to recover from the employer 
the damages sustained by the worker by or in consequence of 
the injury, “and; if the action 12s =broughteby theslegaL 
personal representative of the worker or by or on behalf of 
persons entitled to damages under the Family Law Reform 
Act, he or they are entitled to recover such damages as he 
or they are entitled to under that Act. 


(2) Where the execution of any work is being carried into 
effect under any contract, and the person for whom the work 
is done owns or supplies any ways, works, machinery, plant, 
buildings or premises, and by reason of any defect in the 
condition or arrangement of them personal injury is caused 
to a worker employed by the contractor or by any 
subcontractor and the defect arose from the negligence of 
the person for whom the work or any part of it is done or 
of some person in his service and acting within the scope 
of his employment, the person for whom the work or that 
part of the work is done is liable to be sued as if the 
worker had been employed by him, and for that purpose shall 
be deemed to be the employer of the worker within the 
meaning of this Act, but any such contractor or 
subcontractor 1s drable to be suedvasmifs this subsection 
had not been enacted but not so that double damages are 
recoverable for the same injury. 


(3) Nothing in subsection 2 affects any right or liability 
of the person for whom the work is done and the contractor 
Or subcontractor a between themselves. 


(4) A worker shall not by reason only of his continuing in 
the employment of the employer with knowledge of the defect 
Or negligence that caused his injury, be deemed to have 
voluntarily incurred the risk of the injury. 


tite, 


136.-(1) A worker shall be deemed not to have undertaken the 
risks due to the negligence of his fellow workers and 
contributory negligence on the part of a worker is not a 
bar to recovery by him or by any person entitled to damages 
under The Family Law Reform Act in an action for the 
recovery of damages for an injury sustained by or causing 
the death of the worker while in the service of his 
employer for which the employer would otherwise have been 
liable. 


(21) Contributory negligence on the part of the worker 
shall nevertheless be taken into account in assessing the 
damages in any such action. 


meemoeeti1on 127, R.S.0.1970, ¢.505, is repealed. 
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OTTAWA 


June 22, 198] Neate. 


Mr. T.E. Armstrong 
Deputy Minister 
Ministry of Labour 
400 University Avenue 
Toronto, Ontario 

M7A 1T7 


Dear Mr. Armstrong 


Workmen's Compensation Board of Ontario 


In accordance with your instructions, as outlined in your letter of May 7, 1981, we have 
made an independent review of an actuarial evaluation of certain proposals made in 
respect of the Workmen's Compensation Board of Ontario. 

Our review and our opinion are presented in this report. 


It has been a pleasure to have been appointed to make this review. 


Respectfully submitted. 


hl Fet0 


R.fAlvin, Field; F-G:1. As, F.S.A. 
Actuary 
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(Ww la 


LN; Taylor,..C.1.A., 6 .1,.A. 
Actuary 


Nancy eA ca ake, rh. @-leAcg ts Seiic 
Actuary 
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- Statement of Actuarial Report subject to our Review and Opinion. 


The proposed changes to the structure of Workmen's Compensation in Ontario 
are made pursuant to Paul C. Weiler's report of November, 1980, entitled 
"Reshaping Workers' Compensation for Ontario". 


The actuarial evaluation of those proposals which is made subject to our 
review is a report prepared by the Board's Staff Actuary in response to our 
request, dated June 22, 1981. That report contains a definitive statement of 
certain proposals presently being made, gives the results of an actuarial 
evaluation of those proposals and contains an opinion of the Staff Actuary as 
to those results. For these reasons and since the proposals subject to our 
review do not correspond precisely to the recommendations and suggested 
changes contained in Paul C. Weiler's report and in some instances the 
proposals are new to that report, the report of the Staff Actuary is made an 
adjunct to our opinion and is attached hereto. 
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2. 


Recommendations and Proposals not subject to actuarial evaluation. 


Certain emerging characteristics and various proposals which may have an 
impact on financial costs of compensable accidents have not been brought 
into the evaluation. These are as follows: 


i) Restructuring of the decision-making process with a consequent change 
in emphasis and in the characteristics of the claims adjudication 
process. 


ii) Employer rating for merit and demerit with a change in the perception 
of the financial advantages to the employer of safety in the work-place. 


iii) | Expansion of the rehabilitation and vocational counselling. 


iv) The provision of 'bumping' rights to disabled employees and the financial 
assessment of employers who decline to rehire disabled employees. 


v) Devolution of the Board's functions to other agencies or parties, namely 
medical bills where there is no loss of working time, first day accident 
coverage and the initial period for lost-time claims, together with the 
accompanying medical bills. 


vi) Emerging characteristics in respect of accident prevention, legislation 
concerning safety standards in the work place, technological advances 
in the nature of or provision of medical aid, and compensation for 
industrial diseases. 


vii) Possible changes in the role of tort litigation. 


viii) Repeal of Section 127 of the Act, the inclusion of a number of service 
industries not presently included for compensation coverage and the 
introduction of liens on employers who terminate operations or leave 
the province. 


We observe that all of these aspects may be considered to have similar 
effects whether implemented under either the current Act or the proposals. 
Yet some may be’ more cost-efficient under the proposed structure of 
workers' compensation where compensation is formally defined in terms of 
actual wage-loss. 


It should also be noted that the Staff Actuary has not evaluated fringe 
benefits other than retirement benefits at age 65. If the suggested 
compensation for these fringe benefits is pursued, there could be an 
additional cost element in this area, depending upon the final proposals. 
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Limitations on our Review and Opinion. 


We have relied fully upon the consulting actuary's opinion as of December a]; 
1980 in respect of the appropriateness of the assumptions, methods and data 
used to calculate the present value of future compensation, pension payments 
and medical aid under Schedule I on account of accidents that occurred on or 
before December 31, 1980. 


In respect of accidents that are expected to occur in 1981, we have relied upon 
the methods, assumptions and data used by the Staff Actuary in respect of 
the preparation of Proposed assessment rates for the 198] calendar year, 
under the current Act, which methods, assumptions and data were 
subsequently reviewed and concurred with by Eckler, Brown, Segal and 
Company Limited. 


It follows that we have taken the evaluation of the current Act as at 
December 31, 1980 as given and we have proceeded to review and audit the 
methods, assumptions and data used to evaluate the costs of compensable 
accidents under the stated proposals. 


In accordance with your instructions our review is made without reference to 
financing via the assessment process under either the current Act or under 
the proposals. 


All of the evaluations are made as of December 31, 1980, including, in respect 
of the proposals, an assumption that the proposals may be introduced on that 
date as a mature system of compensation. The actual financial effect of 
introducing the proposals at some later date depends entirely upon the terms 
of the Act at that time, the application of the Proposals to then existing 
accidents and the capacity of the Board to readily implement those proposals. 


From our discussions with the Board we understand that, given an appropriate 
time period of some six to nine months the Board would be able to establish 
policy guidelines and criteria for administration and claims adjudication under 
the proposed system of compensation and that an orderly transition could be 
readily achieved with this lead time. We have accordingly assumed that such 
a lead time would be available. In the absence of this lead time, there is a 
distinct possibility of distortion in the compensation process with significant 
financial consequences. 


Our audit of the actuarial valuations made by the Board has extended as far 
as possible in the circumstances, so that we have not audited the computer 
programs or the data source, and have relied upon the statement of the Staff 
Actuary to that extent. An important element of the work takes into 
consideration the results of a survey which is still in process of audit and 
verification. Since the survey was used as a guide in the assessment of wage 
loss, we consider it reasonable to use the survey without benefit of audit. 


Without detracting from the quality of the work performed, the actuarial 
work is not well documented and we observe that the resources of the Board's 
Actuarial Department are fully employed in responding to current work loads. 
There is therefore no clear audit trail which we have been able to follow. We 
consider it essential that this important work be classified and documented 
before further work be made in this area. 
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The evaluation in respect of accidents expected to occur during 198] may be 
imputed to accidents in future years insofar as the general nature and extent 
of current compensable accidents is expected to endure. It is not necessarily 
appropriate to greatly extend the results into the future, whether under the 
current Act or under the expected profile of workers' compensation under the 
proposals, due to the evolution of the industrial process and of the 
demography of the work-force. Furthermore the extension of the results 
into the future assumes that current legislated levels of income tax, CPP 
contributions and UIC premiums will remain approximately stable and also 
that there is no substantial "wage drift" from wages towards indirect 
compensation. 


Accordingly, the results of the evaluation are limited to the known profile of 
compensable accidents. 


We have reviewed the evaluation of the stated proposals in terms of the 
whole proposal. Due to the nature of the work, the Staff Actuary has 
attributed values to the various components of the proposal and we have 
reviewed and audited the values attributed to each component. We do not 
give an opinion as to whether the values ascribed to any one item are a 
sufficient or reliable representation of the financial effect of that item since 
none of the items stand in their own right. 


Our opinion is also limited to the evaluation in respect of Schedule I 


employers in the aggregate, and our opinion may not be imputed to any 
particular rate group or employer or to Schedule II. 
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Our Review and Opinion. 


The evaluation is made in respect of the Schedule I Accident Fund. The 
financial impact of the proposals upon Schedule II employers has not been 
computed. The results for Schedule II would have to be obtained and added to 


the results given in respect of Schedule I in order to obtain industry-wide 
results. 


The evaluation of the proposals has been compared to the costs of 
compensable accidents under the current Act with allowance for price and 
wage adjustments after December 31, 1980, as described in the attached 
report. This reference point is consistent with past experience of 
amendments to the Act and reflects a maintained role of the Board in the 
compensation process. 


For some purposes it may be useful to compare the costs of compensable 
accidents under the stated proposals to the current Act, without allowance 
for price and wage adjustments after December 31, 1980. However, at current 
levels of price and wage escalation, such a reference point would imply a 
substantially declining role of the Board in the compensation process. 


OUR OPINION 


In our opinion the methods, assumptions and data used to make the actuarial 
evaluation are adequate and sufficient to the purpose, and the results of that 
evaluation are reliable and we concur with the opinion of the Staff Actuary as 
presented in his report, subject to the following comments. 


Indexing of Pensions in Course of Payment. 


The indexing of pensions in course of payment is evaluated on the 
assumption that, on average, in the long-term, investment return on 
invested assets exceeds the adopted price index by 2% per annum. For 
this purpose it is not significant whether the index is the Consumer 
Price Index (All Items - Canada) or the Gross National Expenditure 
Implicit Price Deflator for personal consumption expenditures. 


The assumption of a 2% net real rate of return is, in general, acceptable 
in the context of historical relationships over the long term and also by 
reference to economic fundamentals. 


Nevertheless, the Board, like many fixed-income funds, has not 
achieved such a net real rate of return over the ten years ending 
December 31, 1980 or even over the thirty years ending December 31, 
1980. This issue does not directly relate to the Board's fixed-income 
habitat for investment purposes, but reflects the impact of 
unanticipated increases in the rate of inflation. 


The assumption of a 2% net real rate of return constitutes a reasonable 
expectation but it is exposed to a sequence of unanticipated increases in 
the rate of inflation. It is not our objective to consider that the 
unsatisfactory investment outcome for a fund having fixed-income 
securities is mirrored by a gain to those sectors of the economy which 
issue such securities. We also think it is not useful to expect that a 
substantial fund should move out of deteriorating securities in advance 
of other financial market participants. 
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We therefore conclude that the desired objective of a 2% real rate of return 
does impose considerable requirements upon the Board and that the fund 
should have the broader investment power needed to cope with such 
requirements. Given this, we consider the assumption to be a sound actuarial 
assumption for the long term assessment of the proposals. 
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COSTS FOR COMPENSABLE ACCIDENTS 


Pursuant To 


“RESHAPING WORKERS' COMPENSATION FOR ONTARIO" 


Dy: 


June 22nd, 1981. 


Professor Paul C. Weiler 


Staff Actuary, 
Workmen's Compensation Board 
(Ontario) 


June: 22nd= Toe). 


To: The Wyatt Company, 
141 Adelaide Street West, 


Toronto, Ontario. 


Gentlemen: 


As requested, I’ have made a report on the costs of compensable 


accidents pursuant to "Reshaping Workers' Compensation for Ontario”. 


My report contains a statement of methods and assumptions 
used to make the actuarial evaluations of certain proposals which are 


described herein. 
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STATEMENT OF THE STAFF ACTUARY 


This statement is in respect of my actuarial evaluation made as at 
December 31, 1980 of the costs associated with compensable accidents covered under 
Ontario Workers' Compensation under the present programme and under a reshaped programme 
based upon the principles enunciated in Paul Weiler's Report "Reshaping Workers' 
Compensation for Ontario" as if it had been Operating as a mature programme on 


manuary 1, 1981. 


For the existing programme I have evaluated costs under the current legislation, 
and also the costs of continuing the current practice of amending the legislation on a 
fairly regular basis so as to provide annual inflation adjustments. For the reshaped 
programme I evaluated a set of proposals, as described in this report, based upon the 
principles advocated by Paul Weiler. In this regard, I have also assumed that the 
legislation will permit the Board to continue to obtain verifiable wages and that guide- 
lines relating to deemed wages will be consistent with those currently in use for 


Section 42(5) pension supplements. 


The actuarial methods, assumptions and data used to evaluate these proposals are, 
where applicable, the actuarial methods, assumptions and data used to prepare our 1981 
assessment rates and December 31, 1980 financial statements. Where new actuarial 
assumptions, methods and data were required, they are consistent with the above and are, 


in my opinion, adequate and sufficient for the purpose of this evaluation. 


In my opinion, which includes the foregoing comments, the costs of compensable 
accidents under the proposed reshaped programme outlined in this report compare to the 


current Act, with allowance for annual inflation adjustments, as follows:-- 


i) the costs in respect of compensable accidents expected to be incurred in 
1981 are substantially of the same order; 

ii) the relative costs of 1981 accidents may be inputed to accidents expected 
to be incurred in the years following 1981 although the potential for 
divergence due to numerable factors increases as one goes further into the 
BUEULE: 
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JU ase PROCEDURE USED FOR EVALUATION 
RS EVALUATION 


The procedure used for our evaluation was to proceed from existing evaluations 
of the costs of compensable accidents Under Ne current act, through to the entire 


reshaped programme with the step by step results being recorded in Exhibies. 


(A) Current Act 


The values shown in Column (1) of Exhibit "A" were prepared for the 


Board's December 31, 1980 financial statements and have been approved by 


Hekle~, brown, Segal and Company Limited. 


The values shown in Column (1) of Exhibit "B" were prepared in order 


to establish the Board's Proposed 1981 assessment rates, were supported by 


Hekler, Brown, Segal and Company Limited, and were subsequently adopted. 
(B) Current Act, with Annual Inflation Adjustments 
ee tttation Aajustments 


Values shown in Column (2) of each Exhibit reflect an assumption that 
future pension payments will be adjusted annually to allow for price increases 
and that minimum and maximum provisions will be adjusted annually to allow for 
changes in wage levels so as to follow the practice established in each of the 
four amendments to the Act in the period 1974 to 1979. In addition, with regard 
to 1981 compensable accidents only, allowance was also made for adjustments for 


the eighteen month period from the effective date (Iuly sale 79), Of. the last 
amendment to January 1, 1981. 


(Cc) Reshaped Programme 


The values in Column (10) show the costs of a reshaped programme, 
whereas the values shown in Columns (3) to (9) of each Exhibit show the incremental 


costs associated with the various elements. 
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an 903 Net —- Cont'd. 


(a) Gross Wage 
LESS 

(b) Federal + Provincial Taxes re (a)* 
LESS 

(c) Employee C.P.P. contributions 
LESS 


(d) Employee U.I.C. contributions. 


* Computation of taxes include allowance for the claimant's 
family members, all of whom are assumed to give rise to 
the exemption available for family members with a zero net 
income even though such a generous approach may not, in 


fact, be adopted. 


For permanent partial disability the same approach has been taken 


except that. the 90% is applied to:-- 


(a) the net of the adjusted pre-accident gross average wage 
I 1 SS 3S 


(b) the net of the current actual/deemed gross average wage. 
For surviving spouses re 1981 claims, the same approach has been taken 


as for total disability, except that the 90% is replaced with 75% where there are 


no dependent children. 


In addition it is at this point that allowance is made for the setting 


of minimums at 50% of the average industrial wage for Ontario. 


De Retirement Benefits 


Under this proposal the annual benefits available from age 65 are 
assumed to be 1/40th of adjusted benefits received (excluding any lump sum from 6 


between the first anniversary of the claimant's accident and attainment of age 65 
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Page Seven 
oe Retirement Benefits - Cont'd. 
In this regard, an adjusted benefit equals:-- 


(a) Actual benefit received; 
TIMES 
(b) The product of each of the inflation adjustment factors 


used in’ éach of the) years following the year of payment. 


In this way the claimant will receive the equivalent of the benefits 
provided by the most generous registered pension plans allowed under Canadian 
begislation, a.¢-, the 2% Final Average Earnings plans with annual post-retirement 
adjustments and no offset for C.P.P. Thus, this proposal not only makes up for all 
lost C.P.P. retirement income, but also matches the most generous benefit available 


from registered pension plans. 
ion Lump Sums 


Under this proposal lump sums, based upon the Maximum Earnings at date of 
payment, will be paid to permanently disabled workers and surviving spouses/orphans. 
For the permanently disabled the lump sum will be the Maximum Earnings times 
disability rating, or increase in rating for re-evaluations, times an age factor 
(using the age of the worker at date of payment). The age factor is 1.50 at age 15 
Or under and then reduces by 0.02 for each year until age 65 when it becomes 0.50 
for age 65 and over. For survivors the lump sum will be the Maximum Earnings times 
the same age factor (using the age of the surviving spouse at date of death). 
However, where the worker had already received a permanent disability lump sum the 


Survivors lump sum is also multiplied by one minus the disability rating. 
fee Preservation of Existing Entitlement 


This proposal resolves the problem that for pre conversion compensable 
accidents there are circumstances where the preceding proposals will reduce the new 
benefit below the amount available under the current Act. Specifically, where any 
benefit payable to a permanently disabled claimant under the new programme is less 
than that available under the current Act, without allowance for future inflation 
adjustments, the benefits under the current Act will be paid as long as the 


accident under which the payment is due occurred prior to 1981. 
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So: Fringe Benefits (Other Than Retirement Benefits) 


Due to the uncertainty as to how fringe benefits will be 
compensated for and the fact that the current suggestion is that the 
employer will be required to maintain fringe benefits for a certain 
period (as many of them do even now) the fringe benefit proposal has 


been excluded. 
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ACTUARIAL ASSUMPTIONS 


Current Act 


al) Investment income from the accident fund will, 


on the average, equal 8.5% per annum. 


a2) Wages and recurrence wages will increase at 83% 


per annum. 
a3) All fees, per diems, drugs, et cetera, that are 
covered by medical aid will increase in cost at 


the rate of 8% per annum. 


a4) Future entitlement to benefits will equal the 


average experience during the period 1975 to 1979. 


a5) Future rates of mortality and remarriage will equal 


the rates experienced over the five years 1972-1976. 


Inflation and Wage Adjustments 


bl) Inflation adjustments will be 64% per annum. 


b2) Consistent with a2), minimums and maximums will 


increase at 8% per annum. 


Reshaped Programme 


cl) "Wage loss" provisions, if based upon 75% 
of lost wages, will cost the same as the current 


"impairment of earning capacity" provision. 


(C) 
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Reshaped Programme - Cont'd. 


Offsets for C.P.P. were set upon a general 
rationalization of their impact due to the 
non-availability of adequate and sufficient 


data. 


100% disability benefits based upon 90% net 


will cost 98% of those based upon 75% gross. 


Wage loss benefits based upon 90% net will 
cost 85% of those based upon 75% gross for new 
claims and 87% for pre-conversion claims 


(i-e., the impact of the lower maximum). 


Annual retirement benefits of 1/40th of the 
total pre-retirement wage loss benefit, with 
allowance for inflation adjustments, will result 
in an average reduction of benefits at age 65 


Oe HOB. 


The value of permanent disability benefits 
payable due to the preservation of existing 
benefits re pre 1981 claims, is 40% of the 
total value of permanent disability benefits 
under the current Plan without annual inflation 


adjustments. 
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Ve ==) METHODS USED TO ESTABTIISH THE ADDITIONAL ACTUARIAL 
ASSUMPTIONS REQUIRED FOR THE RESHAPED PROGRAMME 


(A) Wage Loss Benefits 


Due to the fact that no evaluation of permanently disabled claimants' 
wage losses is required under the existing programme, existing data could not be 
used to evaluate this proposal. As a result, we instigated a survey of claimants 
being evaluated for permanent disability and prepared various analyses of the 
resulting data including a careful review of the expected bias caused by the 


exclusion of data for various reasons. 


In addition, it was decided to exclude all claimants unemployed at 
the time of survey due to the fact that the computation of deemed wages cannot be 
performed by Claims' Staff until suitable guidelines have been prepared. (At 
time of writing it appears that guidelines that follow those used for the current 
programme's pension supplements under Section 42(5) would result in wage loss 


benefits to the unemployed at levels comparable to those for employed. ) 


The final step in cleaning the data was to recognize that for each case 
about to receive a commuted award who is not eligible for a 42(5) pension 
Supplement, that deemed wage guidelines would likely provide wage loss benefits, on 
the average at or below the claimant's impairment of earnings Capacity. “inves, tor 
these cases their current wage was reset so as to set the wage loss benefit, if 


based upon 75% gross, equal to the impairment of earnings benefit. 


As a result, the cleaned data produced ratios of wage loss benefits versus 
impairment of earnings pension of 1.04 which was then used to establish the 


assumption of equal costs under either option. 


This result, however, only applies to new claims due to the fact that, 


in preparing the results, we adjusted pre-accident wages via the ratio:-- 


Average Industrial Wage in Ontario for 1980 
Average Industrial Wage in Ontario for Year of Accident 


and then applied a ceiling of $40,000 to both the adjusted pre-accident wage 


and the current wage. 
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(A) Wage Loss Benefits - Cont'd. 


For existing claims it could be suggested that this be repeated 
except that the pension increase factors should replace the wage index and 
the $40,000 ceiling be replaced with $18,500 and, for existing pensions, that 


commuted cases be excluded. 


Such treatment, however, would be quite harsh on higher paid workers 
and is not, therefore, assumed likely to occur. Thus, although the actual 
provision will likely not result in wage loss benefits equalling impairment 
of earnings capacity benefits, until such time as this issue is clarified, it 


is prudent to assume that they will. 


(B) Offsets: fonGoP se. 


C.P.P. offsets re permanent disability benefits requires a somewhat 
arbitrary assessment due to a lack of data and a lack of guidelines for 
determining if a claimant's C.P.P. disability pension should be recognized. 
Thus, we have assumed that the assumption obtained for wage loss under (A) 
includes provision for a C.P.P. offset and that the programme's permanent 


disability cost increases by 4% if the C.P.P. offset were not present. 


For survivor benefits, the situation is much clearer as, subject to 
eligibility rules related to C.P.P. contributions, all beneficiaries are 
entitled to C.P.P. benefits. Thus, after allowing for such items as benefit 


maximums, a C.P.P. offset reduces survivor benefits by 203%. 


(ce) 90% Net 


With regard a claimant's personal exemptions, no information is 
required under the current programme. This time, however, the availability 
of 1977 Taxation Statistics as prepared by Revenue Canada Taxation, together 
with our own information as to the proportions of claimants whose pre-accident 


wages fall into various salary bands, negated the need for a further survey. 
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(Gs) 90% Net - Cont'd. 


Thus, we were able to take a block of claims and distribute 
them by personal exemption group and salary band. From this we were able to 
compute benefits for temporary total disability based upon 75% gross and 903 


net and found:-- 


Ratio 
90% Net (1) No Minimum 95.33% 
(2) Minimum of 50% of 96.8% 
Average Wage 
(EN) OW NET Sefome (aN aAakei elt 99.6% 


Singles treated as Married. 


and concluded that if all spouses are treated as eligible for the maximum 


Married exemption, then 90% net will produce payments equal, to 98% of 75% gross. 


With regards permanent disability, a further 13% reduction, as supported 
by an analysis of the cleaned survey data, is needed to allow for marginal tax 
rates versus average tax rates. Thus, 903 net wage loss benefit cost 85% of 


75% gross wage loss benefits. 


(D) Retirement Benefits 


An analysis of new permanent disability awards made during 1980 shows 
the average age of award, weighted by amount of pension, was 47 and thus an 
assumption that the average claimant will incur a 50% reduction in benefit at 
age 65 is appropriate. It was also found from an evaluation of all 1980 awards 
that the reduction in liability re the reduction in post age 65 benefit set 
on a per case basis exceeds that obtained by the average technique, due to interest 
rate skews. However, the change is not large and we have thus retained the modest 


understatement of savings by adopting the 50% for every one assumption. 
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(E) Minimum Guarantee re Pre Conversion Claims 


Obviously this istaumostadit ti cults temetoscost ami inepartveular, 
the reshaped programme's relationship to the current programme re wage loss 
has been simplified re pre 1981 adjustments to wages (i.e., the more generous 


wage index replaces the more probable prior amendment adjustment factors). 


Thus, although the cleaned data suggests the minimum guarantee 
be set at 42% of the existing Plan's no adjustment permanent disability 


liability, I believe this to be an overstatement because: 


a) Although inflation in the long run is assumed to 
decline, it will not do so rapidly. Thus, the wage 
loss benefits will produce better relative benefits 
in the short term than our 65% per annum inflation 


assumption produces. 


b) The exclusion of the unemployed has tended to 
overstate those cases with no wage losses and 


high wage losses versus more average situations. 


Thus, in the Exhibits an assumption that this item costs 
approximately 40% of the existing Plan's no adjustment permanent disability 
liability has been adopted, that the result be rounded and a caution be 


given as to its approximate nature. 
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VI -- NOTES TO THE FOLLOWING EXHIBITS 


These notes aretan integral part of Exnibite JA. and Exhibit —“B™ 


Continued 


a) 


b) 


al) 


d) 


e) 


£) 


g) 


~ in order to avoid difficulties with rounding and distortion in 


Page sixteen 


that each Column takes the process of moving from the current 
statutes to those proposed one step at a time and that the lower 
half of the table shows the additional cost or savings of 


adding the specific proposals; 


that the cost of any individual proposal is, in part, dependent 
upon its position within the table although, of course, the cost 


ot the total programme is independent of the sequence chosen; 


that elimination or change in any proposal will often have such 
an impact upon other proposals that, unfortunately, any change 
in the overall programme requires a re-evaluation of the 


entire package; 


that the proposals are assumed to be implemented with an 


effective date of January 1, 1981; 


that due to the partially subjective nature of benefit entitlemen| 
under any Workers' Compensation programme, the apparent degree of | 


precision in the tables exceeds what is justified but is needed 
the costs of specific proposals; 


that the definition of what is included under each of the Columns! 


is covered under Section III of the report; 


that Schedule 2 claims, that tend to account for 10% of all the 
current Programme's benefit payments, are not included as they 


do not form part of the Board's liabilities. 
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